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Introduction

Since our last Advisor, we have seen the re-election of a Labor
Government.

In the first term, the Minister for Employment and Workplace
Relations, Tony Burke, introduced significant and wide-
ranging Industrial Relations changes, which we have outlined
in our previous Advisors, Circulars, and Podcasts. The reforms
introduced in Labor’s first term such as ‘Same Job, Same
Pay’ and various amendments in the two Closing Loopholes
amendment Acts were unprecedented changes to the IR
environment, and these reforms are now filtering through the
Fair Work Commission in terms of applications, disputes and
decisions. One example of this was the first contested decision
on the supported bargaining authorisations (which replaced low-
paid bargaining as a form of more-accessible multi-employer
bargaining processes) in the disability sector — a matter that
SIAG was involved in.

With the second term of a Labor Government, we have now
seen the appointment of Amanda Rishworth as the new Minister
for Employment and Workplace Relations. Minister Rishworth
has already delivered on an election promise by introducing into

Parliament a Bill to enshrine / protect penalty rates. As presently
drafted, this would be applicable to many SIAG members who
employ workers under the registered / licensed clubs award
(Circular released yesterday).

| do hope this publication assists your organisation in staying
informed and compliant in an increasingly complex industrial
landscape. SIAG has also recently published a podcast episode
on the positive duty under the Sex Discrimination Act 1984 (Cth)
(Employment Law Updates | Podcast on Spotify).

If you require any further information, please do not hesitate to
contact our advice line.

Brian Cook
Managing Director
SIAG
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7% Above Award Rates Fail to Offset

Dome Developments Pty Ltd Trading AS Dome [2025] FWC 745 (14 March 2025)

Summary

The FWC has dismissed an application to approve an enterprise
agreement (voted up by employees) because it was not satisfied
that the Agreement passed the ‘better off overall test’, despite
offering a 7% pay increase.

Facts and Background

In a recent Agreement Approval Application, Dome
Developments, the proprietors of a coffee chain, argued before
the Fair Work Commission that the proposed agreement made
employees better off than the Award because of the following
entitlements:

10 minute paid tea breaks every 4 hours (Award only offers
tea breaks for 10 hour shifts);

the inclusion of 6 weeks of paid parental leave (no such
entitlement in Award); and

the pay rates were 7% higher than Award.

They also conceded that some of their entitlements were
inferior, notably:

50% Saturday overtime rate for the first 2 hours (Award
provides 75%);

50% Sunday overtime rate for the first 2 hours (Award
provides 75%);

annual leave loading was omitted (Award provides 17.5%
loading); and

no penalty rates on weekends (Award provides 25%
Saturdays, 50% Sundays).

Deputy President O’Keeffe applied the ‘global approach’ in
conducting the BOOT (better off overall test).

In accordance with the global approach, the FWC conducted
modelling and analysis for an employee working 65% of time on
weekdays and 35% on weekends, and was not satisfied that the
proposed agreement ensured that the employee was better off.
Rather, the person would be ‘substantially worse off’ under the
proposed agreement.

Decision

The FWC dismissed the application. It is historically rare to see
Applications for approval of enterprise agreements dismissed,
noting that an employer is able to provide undertakings that
ensure that employees are better off overall under the proposed
agreement.

What does this mean for employers?

The case is a useful example of how the BOOT must be
conducted under the laws, as amended by the Closing
Loopholes amendment legislation.
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Reinstating Employee as Intedocutory Relief

Construction, Forestry and Maritime Employees Union v Programmed Industrial Maintenance Pty Ltd [2025]
FCA 257 (5 March 2025)

Summary

In a significant and exceptional ruling highlighting employee
protection and workplace safety rights, the Federal Court has
granted an interlocutory injunction reinstating an employee
pending final hearing.

Facts and Background

Sam Mooney was employed as a Rigger by Programmed
Industrial Maintenance Pty Ltd (‘PIM’), who was contracted by
AGL Energy Ltd to provide maintenance at its Loy Yang Mine.

Shortly after the commencement of his employment with PIM,
Mr Mooney was elected as a Health and Safety Representative
(‘HSR’) for a Designated Work Group (‘DWG’), and on the same
day, was also appointed as the CFMEU’s delegate for the
site. Mr Mooney was the only HSR in the DWG with CFMEU
membership.

During his six-month qualifying period, Mr Mooney made nine
safety complaints directly with PIM management. Some of
these were also brought to the attention of the CFMEU.

Mr Mooney took annual leave from 11 December 2024 until 14
January 2025. On 14 January 2025, Mr Mooney received a letter
from PIM management that requested him to attend a meeting on
15 January 2025 regarding his employment. Although there had
been no prior documented warnings or performance concerns
being raised with Mr Mooney, he was informed at this meeting
that he had failed to satisfy the probationary period, and his
employment with PIM was to be terminated immediately. PIM
subsequently advised Mr Mooney that he was dismissed due to
his attitude, lack of initiative, and poor time management.

Mr Mooney, with the backing of the CFMEU, commenced
proceedings against PIM, alleging that he was dismissed due to
him exercising his workplace rights by raising safety concerns
in his role as an HSR, as well as his position as the CFMEU’s
site delegate. It was alleged that these reasons for dismissal
amounted to contraventions of sections 340 and 346 of the Fair
Work Act (FW Act).

Interlocutory relief was sought under the FW Act to reinstate Mr
Mooney until the hearing and determination of the application.

Decision

Justice Meagher granted an interlocutory injunction ordering
PIM to reinstate Mooney pending the final outcome of the
proceedings.

It was determined by the Court that there was a serious
question to be tried concerning whether Mooney’s termination
of employment amounted to prohibited adverse action under
the FW Act.

Key factors included the decision to dismiss Mr Mooney shortly
after the completion of his annual leave, as well as the numerous
ongoing safety complaints. Further, the Court noted the disputed
nature of matters raised by PIM in relation to alleged performance
concerns, as well as the inadmissibility of a substantial portion
of their key evidence (on the grounds that it was hearsay, unfairly
prejudicial, and irrelevant) in relation to alleged abusive conduct
by Mr Mooney.

Justice Meagher concluded on the balance of convenience
that reinstatement was the most equitable interim measure
given Mr Mooney’s economic and emotional circumstances,
the importance his role as an HSR and CFMEU delegate had
to his colleagues, and the lack of demonstrable prejudice
reinstatement would cause to PIM. The CFMEU had also sought
damages for Mr Mooney, but these were not granted as the
Court did not view them to be an adequate remedy.

It is exceptionally rare for an employee to be ordered to be
reinstated as an interim measure before their post-termination of
employment claim has been determined / resolved.

What does this mean for employers?

This case is rather exceptional for numerous reasons. Firstly,
it is rare for the courts to order reinstatement as part of an
interlocutory injunction, especially when an employee is still
within their qualifying period, as courts are typically reluctant to
interfere with the right of an employer to manage its workforce
before the merits have been fully tested.

Had PIM been able to adduce better / more cogent evidence
about the ‘real reasons’ for the decision to dismiss Mr Mooney,
it is unlikely that the Court would have felt compelled to reinstate
Mr Mooney.

The case is therefore a significant reminder of the importance to
document / collect relevant evidence around decision-making,
even where the unfair dismissal is not enlivened (ie because the
worker is in their probationary period).

www.siag.com.au

1300 SIAGHR (1300 742 447)

3



Firm Fined $50k After Forcing Lawyer to Work Unreasonable
Hours
Readdie v People Shop Pty Ltd [2025] VMC 3 (9 April 2025)

Summary

A law firm has been fined $50,000 after a solicitor was found to
be required to work ‘unreasonable’ additional hours.

Facts and Background

In November 2024, a liability ruling in the Magistrates’ Court
determined that the ‘sheer amount of hours’ the solicitor was
required to work were ‘self-evidently excessive’.

Magistrate Kathryn Fawcett found that the firm had breached
the FW Act in the following ways:

breaching the NES by requiring the solicitor to work
additional hours that were unreasonable;

failing to pay in full / on time;

failing to create / maintain employee records of payments,
overtime and superannuation; and

failing to provide a pay slip as required by the FW Act.

In addition to finding the breaches above, the Court also held
that unreasonable hours included the following:

‘Arbitrary hours’ during the night and on weekends;
working 14 hours into the evening on a Saturday in a hotel
room (and being required to watch ice hockey).

Overall, the Magistrate found that the conduct of the law firm
was ‘so repugnant’ that it constituted a repudiatory breach
of contract that effectively brought an end to the solicitor’s
employment.

Decision

The ‘particularly egregious’ behaviour of the law firm led the
court to order a penalty of $8,200 to cover lost expenses and
superannuation contributions at the initial liability ruling.

The Magistrate disregarded the solicitor’s request to only receive
a ‘modest portion’ of the penalty, and the full $50,000 fine
imposed at the penalty decision was required to be paid directly
to her, given that she brought and prosecuted the claim herself.

What does this mean for employers?

There are only few decisions that record breaches of the NES
entitlement / protection on maximum hours of work. The case is
at the clear end of unacceptable but its importance arises from
its relevant commentary about the NES entitlement generally.
Employers must ensure that they monitor hours of work, provide
pay accordingly and limit the extent of additional hours that are
expected / required to perform the job.
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Flexibility Arrangement Upheld as Reasonable and Generous
Marx v State of Queensland (Queensland Health) [2025 QIRC 35] (7 February 2025)

Summary

Queensland Health has avoided penalties / fines after the
Queensland Industrial Relations Commission (QIRC) determined
that they were able to reject the extension of an ‘extremely
accommodating’ arrangement.

Facts and Background

The employee, a Resource Officer at Queensland Health,
requested a flexible working arrangement to mitigate the
impacts of a lengthy work commute to work. Queensland
Health supported the arrangement which allowed her to work 3
of her 9 days per fortnight from home.

The dispute arose when the employee made a request for
further flexibility, as outlined below.

+ 1 March 2024: The employee requested an extension of the
existing arrangement, asking that she receive every second
Friday off, the ability work from home 4 days per fortnight,
and the opportunity to start work at 6am when attending
the office (to allow her to avoid traffic on the commute).

+ 11 March 2024: The Manager allowed for an extension of
the earlier arrangement and did not approve the request for
further flexibility in the working arrangements.

+ 2 April 2024: The employee requested an internal review of
the Manager’s decision.

+ 2 May 2024: The internal review application was
unsuccessful on the grounds that it would negatively
impact the delivery of services.

+ 13 May 2024: The employee applied for judicial review of
the decision.

The QIRC determined that the employee had jurisdiction and
standing for the matter to be heard and then proceeded to
assess whether the decision to deny the FWA request was in
accordance with the relevant legislation and the state-based
collective agreement.

The employee argued that the decision was ‘unfair and
unreasonable’ for the following reasons:

+ it was (allegedly) based on ‘leadership preferences’;
. itdid notadequately consider her ‘individual circumstances’;
and
+  the employer used:
+  aone-size-fits-all approach;
. checklist procedures were not adhered to; and
+  the explanation provided was inadequate.

Decision

The QIRC did not accept the employee’s arguments, and instead
found that:

+ it was ‘not operationally feasible’ to accommodate the
request for further flexibility because key responsibilities
would be ‘offboarded to other members of the team’;

+ there was no one-size-fits-all approach, and it appears
that the Manager adequately considered the employee’s
request; and

+ the employer provided multiple alternatives to provide
additional flexibility and took a ‘reasonable and generous’
approach.

The QIRC determined that Queensland Health’s decision to
deny the additional flexibility request was fair and reasonable.

What does this mean for employers?

The decision is a useful data point on the limit of flexibility
arrangements that must be agreed to and demonstrates how
the specific operational requirements of a role are / can be given
appropriate weight in rejecting a request for flexibility.

Employers must ensure that they are always complying with
relevant procedures and practices in their enterprise agreement
or relevant instrument when making significant administrative
decisions and in line with earlier decisions in this space it is
critical to ensure that proper documentary evidence is available
to show the efforts / processes around attempting to agree to
the request — that is, where it may be rejected on the basis of
‘reasonable business grounds’.
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The Test for ‘Genuine Agreement’ — New EA laws

Application for approval of a single-enterprise agreement: I-MED Regional Pty Ltd | Application for approval
of the Grill'd Enterprise Agreement 2024

Summary

There have been two recent decisions that indicate a more
forensic and detailed assessment of whether the employees
have ‘genuinely agreed’ to an enterprise agreement that
has been voted up and applied for approval to the Fair Work
Commission.

Regional care provider I-MED and prominent burger restaurant
chain Gril’d may not have a lot in common at first glance,
however, careful analysis of their recent EA applications reveals
far more common ground than one would expect.

Positive Actions by the Employer

This article reviews two recent decisions concerning |-MED
and Girill’d, in relation to their failed applications to have an
enterprise agreement approved by the Fair Work Commission.

In both cases, the Fair Work Commission was content that
the employer went to great lengths to ensure that their
employees understood the proposed changes under the new
EA. However, as outlined below, there were gaps and ultimately
the explanation was not sufficient to ensure that the Fair Work
Commission could be satisfied that the deal was genuine
agreed to by the employees.

I-MED’s actions to explain the proposed agreement included:

+  providing a longer than usual access period;

+  providing extensive written and oral explanations; and

* holding information sessions in person and online for
employees to attend.

Gril’d’s actions to explain the proposed agreement included:

+  providing a 17-page document highlighting the differences
between the old and the new agreement;

+  providing a marked-up version of the agreement with track
changes; and

- offering two information packs containing letters, a FAQ
memorandum, various feedback forms, and details of

information sessions to be held at stores.
Failures of the Employers

Despite these actions, in both cases, the FWC determined that
it was not satisfied that the agreement had been ‘genuinely
agreed’ to by the voting bloc. In simple terms, the employers
sufficiently outlined the changes, but failed to adequately explain
their effect.

I-MED’s failures included:

+ conveying all of the classification changes as positive and
ignored the fact that there was a change to the classifications
that could negatively impact progression opportunities; and

+  failing to provide any comparison tables or charts.

Grill’d’s failures included:

« failing to reference Award entitlements that were not
available under the EA;

+  painting a ‘rosy picture’ of the EA (ie selective information
that did not include the negatives when compared to the
underpinning Award); and

«  failing to account for contextual factors present within the
workforce, including the limited experience and knowledge
and the high staff turnover rate.

What Does This Mean for Employers?

Both of these employers acted in good faith throughout the
entirety of the bargaining process and made several positive
undertakings to the Commission, however the applications were
unable to be approved due to the issue at the tail end of the
bargaining process.

The explanation required in terms of bargaining will vary from
case to case, but it is clear that in order to safeguard the
agreement-making process, employers must be very detailed
in their explanations when referring to the good / the bad.
Importantly, employers must highlight the effect of the changes
/ amendments, and not simply provide a mere outline of what
they are.
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$30k for Unfair Dismissal

Mr Carson Q Zhang v Orientile Pty Ltd [FWC 1336] (14 May 2025)

Summary

The FWC has found that a bespoke tile importer unfairly
dismissed one of their sales representatives after almost 15
years of service and ordered over $30,000 in compensation be
paid.

Facts and Background

Mr Zhang commenced employment with Orientile in 2010
as their sole sales representative, and by August 2024, the
business had grown so much that they hired two additional
sales representatives and purchased a new warehouse. The
positive trajectory did not continue. By 2025, the hiring of the
new sales representatives and the acquisition of the second
warehouse were causing financial strain, which, coupled with
poor sales, led the employer to believe that they needed to
make Mr Zhang redundant.

On 28 February 2025, the employer called Mr Zhang into a
meeting. Mr Zhang was ordered to clear his belongings from
the company car and hand over the keys. He was then sent
home in an Uber. Mr Zhang was not provided with written notice
of termination of employment.

On 7 March 2025, Mr Zhang sent his former employer an email
alleging unfair dismissal and raising other complaints. His former
boss rebutted these allegations and countered that notice of
termination of employment ‘was originally given verbally to [his]
face on 28 Feb 2025’

On 14 March 2025, Mr Zhang applied for an unfair dismissal
remedy.

Decision

The crux of the matter was whether there had been a genuine
redundancy, as this was raised as a jurisdictional objection by
the employer — which if made out would mean that the unfair
dismissal claim was barred.

The employee was covered by the Storage Services and
Wholesale Award 2020, which includes an obligation to consult
about a major workplace change.

The Commission found that Orientile did not comply with clause
30 of the Award, and therefore, the dismissal was not a genuine
redundancy.

The balance of the case was not favourable for the employer,
for obvious reason, and the dismissal was held to be an unfair
dismissal.

Deputy President Slevin estimated that Mr Zhang’s lost income,
long service to the business, loyalty, and contribution to the
business was worth $31,652.93, and the FWC ordered that
Orientile pay this amount as compensation / remedy.

What does this mean for employers?

This case provides yet another clear example of the importance
of obtaining advice when effecting a redundancy. There are
clear procedural requirements to meet if the employer is to
successfully oppose a claim for unfair dismissal remedy on the
grounds that the dismissal was a case of genuine redundancy.
We have supported many members with this process.

The case is also a reminder of the important NES obligation
to provide written notice of termination of employment. It is
unclear whether Mr Zhang will pursue a remedy elsewhere for
this breach of the NES (from which significant financial penalties
can be ordered).
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Amanda Rishworth Appointed as New IR Minister

Summary

As outlined in the introduction of this edition, Amanda Rishworth
has been appointed as the new Minister for Employment and
Industrial Relations, replacing the outgoing Murray Watt.
Minister Rishworth was the former Minister for Social Services
and also held the NDIS portfolio.

Labor IR Reforms (2022-2025)

Since 2022, the Labor Government has implemented the most

comprehensive suite of industrial relations reforms in living

memory. Former IR Ministers Tony Burke and Murray Watt drove
the following (non-exhaustive) legislative changes through the

Parliament:

*  higher penalties for industrial
obligations;

. national wage theft laws;

+ implementing the Right to Disconnect;

» intractable bargaining declarations;

+  multi-employer bargaining (ie supported bargaining and
other avenues to multi-employer bargaining / roping in
processes); and

+ changes to the casual
conversion pathways.

non-compliance with

employment definition and

A Look Towards the Future

The ALP’s most recent federal Policy Platform has also signalled
that more reforms are to come.

Labor intends to implement a national disability employment
system, which will give employers ‘the capability and confidence
to support people with a disability in the workplace’. Labor has
also indicated that they will push to mandate a minimum period
of 26 weeks of paid parental leave. This proposed expansion
of paid parental leave would enrich ‘women’s economic
participation and equality’, and Labor has hinted that this policy
initiative would be funded through a combination of government
and employer contributions. Labor has also expressed a
desire to work with State and Territory governments to embed
a national minimum standard for long service leave within
the National Employment Standards. This would simplify
the process for employers who employ staff across different
Australian jurisdictions and create equality and continuity in the
provision of long service leave.

What does this mean for employers?

We anticipate that it will continue to be a time for employers
where they need to be adaptive and responsive to legislative /
regulatory changes in the employment space. We will continue
to monitor key updates and keep you informed via our Circulars.

Annual Wage Review

Just in terms of major cases / updates since our last Advisor,
we have had the Fair Work Commission determine the Annual
Wage Review 2025.

On 3 June 2025, the Fair Work Commission announced an
increase of 3.5% to all modern award rates of pay and the
national minimum wage, effective from the first full pay period
on or after 1 July 2025. The national minimum wage order will
contain the new minimum wage which will be $24.95 per hour
($948.00 per week). This equates to an increase of approximately
$32 for a 38-hour working week, or about $1,670 per year.

We have assisted many of our members with the wage checks
that are important when the Award minimum wage increasesand
note that, with the significant increases in recent years to the
minimum wage rates in Awards, we are seeing many examples
where the Award rate is catching up / leapfrogging the applicable
rate under enterprise agreements. Section 206 of the FW Act
requires that the Award minimum rate is paid at a minimum - so

please ensure you have reviewed this and adjusted your rates
accordingly.

Podcast Link

Please also see SIAG’s podcast in relation to this announcement
at SIAG Employment Law Updates.
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