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End of Year Review
Looking back over the year, I recognise that it has been an extremely challenging year for 
many of our clients. I have seen more industrial instability than I have witnessed in many 
decades, and it is across various industries. The industrial legislation passed in the first term 
of the Labor Government is now impacting on large and small organisations. 

SIAG has worked with many of our clients to help them navigate these industrial relations 
challenges. 

Turning now to 2026, there will be further reviews of Australian IR laws, as follows: 

Former FWC member Susan Booth will review the changes introduced in the Closing 
Loopholes legislation. SIAG has advised its clients previously about the details of the extensive 
IR changes achieved through the Fair Work Legislation Amendment (Closing Loopholes) Act 
2023 and Fair Work Legislation Amendment (Closing Loopholes No. 2) Act 2024. However, 
I doubt very much that there will be any substantial changes to this legislation as a result of 
this review. It is also important to note that there will be a review of the National Employment 
Standards (NES) by the House of Representatives Standing Committee on Employment, 
Workplace Relations, Skills and Training. There is speculation that an outcome of this review 
may be increases to annual leave from 4 weeks to 5 weeks, increases to personal leave from 
10 days to possibly 15 days, as well as other increases to matters covered by the NES.

SIAG will continue to keep all of its clients updated on any changes coming as a result of the 
reviews, but also the court decisions that may impact their operations. 

In closing, may I wish you all the very best for Christmas and the New Year, and I look forward 
to working with you in 2026. 

Brian Cook
Managing Director
SIAG
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FWC reinforces the need for consistency in treatment of 
misconduct
Rebecca Callow v M People (QLD) Pty Ltd [2025] FWC 2031
In a recent decision, the Fair Work Commission (FWC) has 
reminded employers of the importance of due process / fair 
hearing in dismissals for serious misconduct. Underscoring the 
need for consistent treatment and independence in the dismissal 
process, the FWC ordered the employee’s reinstatement, 
despite their admission of guilt to the misconduct leading to 
their termination of employment. 
 
Facts and Background
Rebecca Callow, a plant operator at M People’s Carmichael 
Mine in Queensland, was fired for serious misconduct in 
November 2024 after she had accidentally breached the 
company’s Privacy Policy, Confidentiality Agreement and her 
employment contract.

The employee had organised a fundraiser involving the sale of 
work shirts to provide aid to a fellow employee who had been 
diagnosed with an advanced form of cancer. This was done with 
the assistance of the site’s Project Manager, who had approved 
the fundraiser, sourced the work shirts, and approved the sale 
of the work shirts to wear at the mine. 

As part of the fundraising process, the employee needed to 
distribute the poster, order form, and deduction form to all staff 
via email. The employee was untrained on the email system and 
had made numerous attempts to contact the Project Manager 
over the span of nine days. She sought urgent guidance directly 
related to the organisation of the fundraiser itself, including 
guidance on the process of sending the email to all employees. 
The employee sought guidance on how to distribute information 
but was not provided with any help from the employer.  
Distributing the information for the fundraising effort was time-
sensitive.

The employee was eventually provided with 850 email 
addresses, including personal email addresses for employees 
who did not have a work email address.

Intending to BCC the recipients, the employee accidentally 
CC’d all 850 recipients in her email, making all email addresses 
visible, including the personal email address of employees 
where they did not have work email addresses. 

This was put to the employee in a disciplinary process alleging 
serious misconduct due to the breach of privacy / confidentiality 
of the employee’s emails and personal information.

The employee accepted that she had not complied with policy 
requirements but argued that it was a case of genuine mistake 
which had caused distress and would not be repeated.

The employee was terminated for serious misconduct in 
November 2024, with the employer citing a breach of the 
privacy and confidentiality policies as their reason due to 
‘knowingly disregarding’ instructions of the Project Manager to 
not disseminate information.

Decision

The FWC held that there was no valid reason for Ms Callow’s 
dismissal, and that it was harsh, unjust and unreasonable. 
With respect to her alleged policy breaches, the FWC said there 
was no evidence she had received any training on them, with 
the key policies being signed electronically without any further 
explanation. Had the employer been concerned about ensuring 
she was trained properly, the time to do so would have been 
in response to the emails she sent to the Project Manager 
about her proposed communication to all staff.  The evidence 
demonstrated that rather than clarifying any privacy obligations, 
the Project Manager failed to respond to the Employee’s emails 
seeking help.

There were other issues given weight in this matter.

Inconsistency

Situations where employees had been CC’d erroneously when 
attempting to BCC them had also occurred previously and had 
been undertaken by staff more senior and more experienced in 
this area of work than the employee, such as the Head of People 
and Culture, and IT Support staff. 

However, on these occasions, no action was taken by the 
employer. 

The FWC held that the employer’s inconsistenct treatment 
contributed to the unfairness of the dismissal. noting their errors 
were objectively worse than Ms Callow’s, pointing to a examples 
where there were additional layers of sensitivity as the mistakes 
happened on emails that included sensitive health information 
and private employment details. The FWC made clear the 
weight of the comparatively different treatment in undermining 
the validity of Ms Callow’s dismissal.

Conflict of Interest

Importantly, the HR team member who had made the decision 
to termninate Ms Callow, was relatively new and influenced 
by the Project Manager, who had pushed for Ms Callow’s 
termination. This gave rose to a clear conflict of interest, as it 
was the Project Manager’s communications (or lack thereof) 
which was responsible for the background context in relation to 
Ms Callow’s alleged serious misconduct.  The Project Manager 
should not have been involved in the disciplinary process given 
the conflict of interest. 

What does this mean for employers?
This case provides employers with guidance on numerous points 
that should be adhered to when considering dismissal.  The 
case provides important reminders about disparity of treatment 
(including, how similar issues have been treated historically 
and not just scenarios where a group of employees are facing 
disciplinary processes at the same time for the same conduct) 
and the importance of ensuring decision makers and those 
involved in the disciplinary process are free from bias / interest.



3

NDAs – Sexual Harassment at Work
The Restricting Non-Disclosure Agreements (Sexual Harassment 
at Work) Act 2025 (Vic) (the Act) passed both houses and 
received Royal Asset on 2 December 2025.  A commencement 
date is unknown but likely to be May 2026 with no retrospective 
effect.

Victoria will therefore become the first jurisdiction in Australia 
to introduce significant changes regarding the use of non-
disclosure agreements in the resolution of workplace sexual 
harassment complaints.  The amendments are consistent with 
recommendations from the Respect@Work inquiry and also 
AHRC recommendations made earlier this year to Australian 
governments.  

In line with the title of the Act, the legislation does not ban non-
disclosure agreements in the resolution of sexual harassment 
complaints at work, but only restricts their use.

A copy of the legislation can be viewed here:

https://content.legislation.vic.gov.au/sites/default/files/2025-
11/601176bs1.pdf

Key provisions / framework of the Act
The legislation restricts the use of ‘workplace non-disclosure 
agreements’, which is defined at section 4, to be an agreement 
that relates to the disclosure of material information about 
workplace sexual harassment.

Under section 8 of the Act, there are a series of preconditions 
to enter into a workplace non-disclosure agreement.  These 
include that the complainant requests to enter into the 
agreement and it is their express wish and preference to enter 
into the agreement.  After such step, the complainant must be 
given a copy of the proposed agreement and be given at least 
21 days to review the agreement before entering into it.  Both 
parties must acknowledge, in a form approved by the Secretary 
of the Department, that these preconditions have been met.

Section 8(3) prevents a person from exerting undue influence or 
pressure on the complainant in relation to their decision to enter 
into a workplace non-disclosure agreement.  The Explanatory 
Memorandum provides an example of this where an employer 

may offer to pay a higher settlement amount if they request a 
workplace non-disclosure agreement – this is not allowed.  The 
intention is that these preconditions ensure that a workplace non 
disclosure agreement is only entered into where a complainant 
wants to enter into one.

A complainant must also be given a copy of a Statement that 
must be prepared by the Secretary (in line with section 29) about 
the preconditions and permitted disclosures around compliant 
workplace non-disclosure agreements.

The Act also deals with permitted disclosures (see section 11-
13), being relevant persons / organisations whom the workplace 
non-disclosure agreement cannot prevent the complainant from 
disclosing particular information about the workplace sexual 
harassment and/or compensation amount.

Section 19 of the Act provides that the complainant may 
terminate the workplace non-disclosure agreement at any point 
after the first anniversary of the date on which the agreement 
was entered into.  There will be a prescribed form approved by 
the Secretary to provide such notice which will take effect not 
less than 7 days after the notice is served to each other party to 
the agreement.

Finally, the Act also deals with non-disclosure agreements that 
may be made between the employer and the respondent – see 
section 20.  These laws state that the non-disclosure agreement 
cannot prevent the employer from conducting an investigation 
into workplace sexual harassment and cannot prevent an 
employer from disclosing material information about the 
workplace sexual harassment to a prospective employer of the 
respondent, where the employer has determined that allegations 
of sexual harassment were substantiated.  

As above, a commencement date of the new laws is not yet 
known.  Employers will need to be mindful of these laws in the 
resolution of workplace sexual harassment matters.

https://content.legislation.vic.gov.au/sites/default/files/2025-11/601176bs1.pdf
https://content.legislation.vic.gov.au/sites/default/files/2025-11/601176bs1.pdf
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Companion Systems dismissed a long serving manager and 
defended the resulting unfair dismissal claim with vexatious and 
misleading conduct, which largely resulted from influence given 
poor advice from a HR consultant group. 

Facts and Background
The Companion Systems case before the FWC highlights 
serious legal missteps by an employer in handling an unfair 
dismissal claim. The company was ordered to pay indemnity 
costs after it defended the claim in a manner deemed vexatious 
and misleading.

The dispute began when Companion Systems dismissed a long 
serving manager and then attempted to justify the dismissal 
with false accusations that the employee had deliberately sent 
them malware, when in fact, he had simply emailed a receipt for 
returning company property. 

The employer also tried to contact the worker’s new employer 
under false pretences to obtain salary information which the 
FWC found to be inappropriate and deceptive.Commissioner 
Jennifer Hunt found that the employer’s response to the unfair 
dismissal application was not only without reasonable cause 
but appeared designed to harass or embarrass the worker. The 
HR consultant involved was heavily criticised for poor advice 
and conduct.

Decision
As a result, the FWC awarded the worker $34,660 plus 
superannuation and later assessed indemnity costs at $36,523 
due to the employer’s unreasonable actions. The case 
underscores the importance of fair, honest, and legally sound 
processes in employment disputes, and the risks employers 
face when they rely on flawed HR advice or pursue aggressive 
tactics without merit.

While parties are generally responsible for costs they may incur 
in FWC proceedings, there are certain circumstances which 
grant the power to the FWC to make a cost order on the other 
party, shifting the responsibility of the legal costs related to 
the application from one party on to the other. In this case, the 
reasons for this exception were related to Companion System’s 
conduct in the dismissal, and because their defence was one 
which was either vexatious or had no reasonable prospect of 
success. 

What does this mean for employers?
The case demonstrates the importance of competent HR and 
/ or employment law advice at any stage of a matter.  Clearly, 
an employer will benefit from ensuring that they make the 
right decision at the time of managing the issue (conduct / 
performance / other).  However, when faced with a claim / 
litigation, it is critical for an employer to ensure that they conduct 
proceedings in accordance with the law.  

Using the FWC’s process to harass or embarrass a former 
employee may result in a significant costs order being made.

Costs for worker after HR consultant ‘embellished’ case
James Francis Camenzuli v Companion Systems Pty Ltd [2025] FWC 2166
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Court upsets union’s case over testing ‘Status Quo’
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union v Opal Packaging Australia 
Pty Ltd [2025] FCA 875 
The Federal Court has dismissed the Automotive, Food, 
Metals, Engineering, Printing and Kindred Industries Union’s 
(the AMWU) application challenging Opal Packaging Australia’s 
(Opal) changes to its drug and alcohol testing procedures.
 
The AMWU argued that Opal breached the ‘status quo’ clause 
in its enterprise agreement by shifting from blanket testing 
(testing all employees at a site) to sample testing (testing a 
random selection of employees). 

The Court found that the ‘status quo’ clause required only 
that normal work continue during dispute resolution and did 
not prevent Opal from implementing operational changes like 
modifying testing methods. The ruling clarified that employers 
may make certain changes during disputes, provided those 
changes do not interfere with employees’ ability to perform their 
work.

This is important to note as it shows how the FWC will view 
‘status quo’ clauses (which are not uncommon) in enterprise 
agreements during workplace disputes. 

Facts and Background
The dispute arose in late 2023 when Opal announced it would 
reintroduce drug and alcohol testing at all of its sites. This 
followed a nearly four year suspension of testing after Opal 
acquired the box manufacturing business from Orora Group, 
mainly due to the Covid-19 pandemic, where blanket testing 
had previously been normal practice. 

Opal proposed a change to sample testing, where only a small 
number of employees at randomly selected sites would be 
tested. The AMWU opposed the change and put the matter into 
dispute.

After Opal tested 17 workers in February 2024, the AMWU 
lodged a formal dispute notification with the FWC and later 
escalated the matter to the Federal Court of Australia, seeking 
declarations and penalties to restrain Opal from continuing with 
the new testing method.

Decision
The Federal Court ruled in favour of Opal and dismissed the 
AMWU’s application. that challenged changes to the company’s 
drug and alcohol testing procedures. The central issue was 
the interpretation of a “status quo” clause in the enterprise 
agreement, which stated that “work shall continue normally and 
the status quo remain” during dispute resolution.

The union argued that this clause prevented Opal from changing 
its testing method from blanket testing to sample testing while 
the dispute was unresolved.

Justice Bromwich found that the clause primarily required the 
continuation of normal work, and he did not accept the AMWU’s 
argument that this was tantamount to a freeze on all workplace 
arrangements or practices. 

The Justice accepted Opal’s interpretation that the status quo 
referred to the state of affairs immediately before the dispute 
arose, and that the testing change did not interfere with 
employees’ ability to perform their normal work.

The Court concluded that Opal’s actions were lawful under the 
agreement and dismissed the union’s claims.

What does this mean for employers?
The decision is interesting in the context of familiar wording in 
enterprise agreements across many industries.  It will remain 
to be seen whether the union movement adopt a collective 
approach to updating the wording of status quo provisions to 
prevent employers from making change to workplaces that may 
be disputed by employees.
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Qantas Fined $90 Million for General Protections Breach
Transport Workers’ Union of Australia v Qantas Airways Limited (Penalty) [2025] FCA 971

The Federal Court has fined Qantas a record-breaking $90 
million after the airline was found to have unlawfully outsourced 
approximately 1,820 ground handling jobs in 2020. 

Facts and Background

In this landmark ruling, the Federal Court imposed a $90 
million penalty on Qantas Airways for breaching the general 
protections provisions of the Fair Work Act 2009 (Cth) (the FW 
Act). The penalty followed earlier findings that Qantas had 
illegally outsourced 1,820 ground handling jobs in 2020, in part 
to prevent employees from exercising their workplace rights, 
including engaging in protected industrial action.

Justice Lee found that Qantas’ conduct represented the 
largest-ever contravention of these protections and criticised 
the airline’s lack of genuine contrition and mixed efforts at 
reform. The Court rejected Qantas’ argument for a moderate 
penalty, stating that the scale and impact of the breach required 
a substantial financial deterrent. The ruling also addressed the 
appropriate recipient of the penalty and confirmed that the 
amount was proportionate to the seriousness of the conduct.

This decision follows a High Court ruling that upheld the finding 
of unlawful conduct and complements a separate compensation 
order establishing a $120 million fund for affected workers.

The 2021 liability ruling, where it was determined that Qantas 
made the outsourcing decision for a prohibited reason, namely, 
to prevent workers from exercising their workplace rights to 
bargain and engage in industrial action. According to Justice 
Michael Lee, the outsourcing decision’s risk assessment that 
was completed by the airline’s former Chief Operating Officer 
cited the risk of protected industrial action as “an important 
component.” 

Justice Lee also commented on Qantas’s lack of contrition, 
describing the airline’s actions after the liability ruling as 
“performative remorse”. He also added that the persons 
responsible only regretted the outsourcing decision because of 
the damage it did to the company, rather than the damage done 
to the affected workers. 

Decision

In the penalty order Qantas was ordered to pay $90 million in 
penalties, from that total $50 million was directed to be paid to 
the Transport Workers Union of Australia and the remaining $40 
million is subject to further orders that will be made at a later 
date. 

What does this mean for employers?

General protections claims continue to grow in Australia.  This 
decision has shown the relevance to employers big and small 
in decision making and the importance to understand how and 
when a decision maker acts.  Qantas was unable to rebut the 
presumption that it acted unlawfully.  It may be a long time 
before this record penalty is eclipsed.

Employers should ensure that they have a good understanding 
of the general protections laws before making decisions that 
may result in job loss / dismissal.
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The FWC has refused to extend time for a general protections 
dismissal claim under s 365 of the FW Act after the application 
was lodged 919 days late, emphasising strict adherence to the 
21-day limit. 

The Applicant relied on ChatGPT, with the FWC making a 
number of comments about litigants and their use of AI in 
pursuit of legal remedies.

Facts and Background
Mr Deysel was employed by Electra Lift Co (Electra) until his 
resignation in October 2022.
 
Mr Deysel claimed he was dismissed in contravention of the 
general protections provisions in the FW Act.
 
Electra claimed he was not dismissed, but rather had resigned. 
Almost two-and-a-half years after the 21-day statutory deadline, 
he sought to extend time to challenge his dismissal, arguing 
he was unaware of his workplace rights and feared possible 
“retribution”. 

Decision
A resignation may constitute a dismissal in certain circumstances, 
as listed in section 386(1)(b) of the FW Act. However, as they 
refused to grant an extension of time, the FWC did not need 
to consider whether Mr Deysel’s resignation constituted a 
dismissal.
 
In filing the Application outside the 21 day time limit (by some 
margin), the FWC had to find that there were ‘exceptional 
circumstances’ that would allow it to extend the time for the 
Application to be valid.

On Mr Deysel’s claim that the cause of the delay was due to his 
lack of awareness of his workplace rights, the jurisprudence is 
clear that ignorance of the statutory time limit is no reason for 
delay. 

Mr Deysel’s second claim was that he feared retribution if he 
commenced proceedings.  The FWC noted that no evidence 
was available to support the fear. 

The above conclusions are expected given the FW Act strict 21 
day timeframe and the case law on this point.

The case is worthy of inclusion in this publication however as 
it was brought about based on the advice of ChatGPT to the 
employee.  During the hearing, Mr Deysel confirmed that he had 
sought the advice of ChatGPT.  He had been advised that his 
ex-employer had breached various statutory obligations owed 
to him and that he should commence legal action against his 
ex-employer, including by filing a general protections claim.  The 
Deputy President stated that they could ‘see no basis for this 
advice’.

Mr Deysel also confirmed that ChatGPT had advised him to 
consult a legal professional or union representative. Mr Deysel 
confirmed that he had not done this.  The Deputy President said:

The circumstances highlight the obvious danger of relying 
on artificial intelligence for legal advice. The result has been 
Mr Deysel commencing proceedings that are best described 
as hopeless and unnecessarily wasting the resources of the 
Commission and the Respondent in doing so.

Humorously concluding the short decision, the FWC stated they 
did find exceptional circumstances in his application, with these 
being the lengthy delay in bringing the application, and the use 
and reliance upon ChatGPT to “bring what appears to be an 
altogether unmeritorious claim”. 

What does this mean for employers?
Reports from the FWC show a 10% increase in applications in 
2024-2025 and the growth in AI reliance has been stated to be a 
contributing cause for this increase in case load.

General protection claims have increased 14%.

The case shows that employees may act on bad advice, 
including advice from a large language model AI in pursuing 
remedies against an employer.  As the law stands, there is 
limited capacity for such cases to be dealt with on a summary 
basis.  Employers must ensure that they maintain records and 
evidence of all dismissal processes, and hope that they avoid 
claims from employees who may have resigned 2.5 years ago!

FWC bins ‘hopeless’ ChatGPT application
Deysel v Electra Lift Co [2025] FWC 2289
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This is an interesting case on the importance of clear legal 
drafting of enterprise agreements.  The same risks / conclusions 
apply to contracts of employment. 

Facts and Background
MMA Offshore Vessel operations Pty Ltd (MMA) had a new 
enterprise agreement commence operation on 13 December 
2023 (the 2023 Agreement).  It replaced an old 2017 Agreement. 
The Construction, Forestry and Maritime Employees Union 
(CFMEU) applied to the FWC under section 739 of the FW Act 
to deal with a dispute around the interpretation of clause 39.2 of 
the 2023 Agreement. 

The 2023 Agreement had introduced a Long Service Leave 
(LSL) provision that increased the entitlements of staff from 
8.667 weeks of LSL to 13 weeks after 10 years continuous 
employment.  The wording in clause was as follows, “this 
entitlement will operate prospectively from the approval date of 
this agreement”. The clause stated that the LSL will be paid at 
their “aggregate salary rate of pay.”

The CFMEU argued that the new entitlement for LSL applied 
from the approval of the 2023 Agreement, which was on 6 
December 2023.  To illustrate their argument, they said that an 
employee with 10 years service on 5 December 2023 would 
have been entitled to 8.66 weeks of LSL but on 6 December 
2023 that same employee was entitled to 13 weeks LSL.

In reply the MMA argued that the clause only altered the accrual 
of LSL which would mean that before 6 December 2023 long 
service leave accrued at a rate of 0.866 weeks of leave per year 
but after the approval of the agreement the employee would 
accrue LSL at 1.3 weeks per year of service.

Decision
In considering MAA’s argument, Deputy President Peter 
O’Keeffe looked at the wording used in the clause and held 
that a “practical bent of mind” would have drafted the clause 
without mentioning the accrual “with different accrual rates front 
and centre of their thinking”.  The Deputy President there gave 
weight to the fact that the clause did not mention “anything 
about accruals”.  

The Deputy President found that the clause was simply providing 
an “absolute” entitlement at a particular point in time, which was 
being applied prospectively from the date of approval by the 
FWC.

The Deputy President found that the clause was not ambiguous 
and “makes it clear that an employee who has completed 10 
years of continuous service with the employer shall be entitled 
to 13 weeks LSL”.

The Deputy President did not find anything incongruous with 
this conclusion and the concept that the entitlement to the more 
generous long service leave entitlement apply ‘prospectively’.  
It was only after the approval of the Agreement that the more 
generous long service leave entitlement applied.

We note that an appeal has been filed. 

What does this mean for employers?
This case shows that employers need to take particular 
care when drafting the obligations that will apply under legal 
documents – contracts and enterprise agreements. 

The employer in this case would have costed the increase to LSL 
and the outcome in the decision will have significantly increased 
the cost of that proposal.

SIAG has a team of experts in all stages of making enterprise 
agreements.

FWC finds that LSL clause in enterprise agreement confers 
immediate benefit to employee
Construction, Forestry and Maritime Employees Union v MMA Offshore Vessel Operations Pty Ltd Trading 
AS MMA Offshore [2025] FWC 1585



Admission to the Legal Profession
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In 2024, SIAG welcomed two Law Graduates as part of its team – Sarah Abou-Eid and Karam Abilmona.  
Sarah and Karam have been great additions to SIAG’s busy practice.

Following further study / practical legal training and other hoops, in September 2025, Sarah and Karam 
were both formally admitted to the legal profession.  

SIAG congratulates Sarah and Karam on their recent admission to the legal fraternity! 

Lawyers Sarah Abou-Eid (left) and Karam Abilmona (right) with 
Special Counsel Ben Waugh, who moved their admission.
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As the festive season approaches, we extend warm 
wishes to you and your loved ones. May this holiday 
season bring you joy, peace, and the opportunity to 
rejuvenate for the challenges that the coming year 

holds.

SIAG will be there to work with you on those 
challenges, no matter how big or small.

Brian Cook 
and the team at SIAG


