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Introduction
The Labor government has introduced many legislative changes 
in recent years relevant to employment law and industrial 
relations. We are now seeing the Fair Work Commission make 
decisions relating to or applying those legislative changes. 

For example, the Fair Work Commission recently approved a 
landmark multi-employer enterprise agreement covering local 
councils, where the Australian Services Union’s Victorian and 
Tasmanian Branch Secretary stated that ‘[multi-enterprise 
bargaining] is the most effective tool we have for delivering 
a better deal’. There is no doubt that unions will use multi-
employer bargaining across various industries in their pursuit of 
improved wages and conditions.

The consumer price index (CPI) continues to have variable 
increases across states, and wage expectations across many 
industries far outstrip where the CPI is at. The Australian 
Council of Trade Unions has indicated that it will be seeking an 
outcome of 5% or higher for the National Wage Case in July, 
while employer associations have advanced a 3.5% increase. 

Another item to note for July 2026 is that employers will be 
required to pay their employees’ superannuation guarantee 
contributions at the same time as their salary and wages – this 
edition of the Advisor has an article detailing these changes at 
page 2. 

There are also a number of major cases before the Fair Work 
Commission which have potentially significant implications for 
our clients.  For example, the gender-based undervaluation 
cases for many modern awards. 

There are also concerns about the 70% uplift in claims being 
made to the Fair Work Commission, which, in the opinion of the 

Fair Work Commission’s President Adam Hatcher, is ‘principally 
being caused by the increasing use of AI tools by potential 
litigants’. 

In its draft Guidance Note published on 24 March 2026, the Fair 
Work Commission has proposed new requirements to manage 
its growing workload associated with AI-assisted litigants. 

Under the new requirements, applicants who use generative AI 
(GenAI) to prepare any document for their application will be 
required to state that GenAI was used.  They must also state that 
they have checked the document to ensure that the details in the 
case, such as facts, cases, and quotes, are correct and relevant 
to the case. Lastly, if the document is a witness statement or 
declaration, the applicant must check the document and affirm 
that it is based on their own knowledge and is true to the best 
of their knowledge.  

If applicants do not comply with these requirements, the 
Fair Work Commission may give less weight or disregard the 
applicant’s documents, issue costs orders, or dismiss the 
applicant’s case. 

SIAG will continue to keep all clients updated of these ongoing 
industrial relations and employment law changes.

If you have any concerns about industrial relations and 
employment law matters, get in contact with SIAG now at 03 
9644 1400 or info@siag.com.au. 

Brian Cook
Managing Director
SIAG

FWC
means Fair Work Commission 
FW Act 
means the Fair Work Act 2009 (Cth)
HSR 
means health and safety representative 
NES 
means the National Employment Standards located at Part 2-2 
of the Fair Work Act 2009 (Cth)
OHS Act
means Occupational Health and Safety Act 2004 (Vic)

Right to WFH Bill
means Fair Work Amendment (Right to Work from Home) Bill 
2025
Regulations 
means Occupational Health and Safety (Psychological Health) 
Regulations 2025 (Vic)
The Full Bench
means the Full Bench of the Fair Work Commission

Defined Terms
The following defined terms are used throughout this edition of the Advisor. 
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Important Changes to Superannuation Guarantee Contributions
From 1 July 2026, new payday super rules will come into effect. 
These new rules were brought in to reduce instances of unpaid 
or underpaid super, and to allow regulators to detect and 
manage these issues much earlier. 

Under the current rules, employers are required to make super 
contributions to their employee’s nominated account at least 
every three months. 

From the start of the new financial year, employers will be 
required to make super contributions to their employee’s 
nominated account at the same time they pay the employee 
their wages. This will enable the super fund to receive the 
contributions by the new deadline, which is within 7 business 
days of payday.
 
There are some exceptions to this requirement. For example, 
if an employer is paying a new employee for the first time, 
contributions will need to be made within 20 business days of 
the employee receiving their first pay. 

An employer’s failure to make contributions on time may result 
in a super guarantee charge (unless a prescribed exceptional 
circumstance applies). 

From 1 July 2026, the super guarantee charge will be calculated 
based on qualifying earnings, and will include:

•	 interest that compounds daily at the general interest charge 
rate; and 

•	 an administrative uplift based on the employer’s history of 
meeting their super guarantee obligations.

A failure to make super contributions on time may also breach 
the FW Act, or an applicable enterprise agreement or modern 
award. 

What does this mean for employers?

The new rules mean that employers will be making super 
contributions more often. To prepare, employers should begin 
reviewing their payroll systems to ensure that they will be 
compliant with the new rules once they take effect. It is also 
prudent to ensure that all members of the payroll team are 
aware of the new rules, and how they will affect existing payroll 
processes and practices.
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Victoria’s New Psychosocial Hazard Regulations
Occupational Health and Safety (Psychological Health) Regulations 2025 (Vic)

On 1 December 2025, Victoria’s new Regulations came into 
effect. 

The Regulations reinforce employer obligations under the OHS 
Act to provide and maintain a workplace that is safe and without 
risks to employee’s health, which includes their psychological 
health. 

Victorian employers should be aware that Victoria has not 
adopted the Model Work Health and Safety Act and Model 
Work Health and Safety Regulations. This means that the 
instruments to refer to when looking to comply with Victorian 
laws on psychological safety at work are the OHS Act and the 
Regulations. 

What is a psychosocial hazard?

The Regulations define a psychosocial hazard as: 

‘any factor or factors in – 

(a)	 the work design; or
(b)	 the systems of work; or
(c)	 the management of work; or
(d)	 the carrying out of the work; or
(e)	 personal or work-related interactions – 

that may arise in the working environment and may cause an 
employee to experience one or more negative psychological 
responses that create a risk to the employee’s health or 
safety’.

What do the Regulations require from employers?

1.	 Identification of Risks
 
The Regulations require employers to identify psychosocial 
hazards as far as is reasonably practicable. 

2.	 Control of Risks 

The Regulations contain a hierarchy of controls for the elimination 
and/or reduction of risk associated with a psychosocial hazard.
 
A.	 The employer must as far is reasonably practicable, 

eliminate any risk associated with a psychosocial hazard. 
 

B.	 Where elimination is not reasonably practicable, the 
employer must reduce the risk associated with a 
psychosocial hazard as far as is reasonably practicable. 

This can be achieved by:

(1)	 altering the management of work, the plant, the systems 
of work, the work design, the workplace environment; 
or

(2)	 using information, instruction or training; or
(3)	 a combination of both (1) and (2), so long as (2) is not 

the predominant control measure used. 

An employer can only exclusively use the control measures 
in (2) where none of the control measures in (1) are 
reasonably practicable. 

3.	 Review of Controls 

In prescribed circumstances, the Regulations require employers 
to review and, if necessary, revise the control measures they 
have implemented. 

4.	 Consultation

At every stage (identification, control, and review), employers 
must consult with employees and/or a HSR (if any).

Clause 9 of the Regulations stipulate the requirements for how 
an employer must involve HSRs in consultation, which includes 
by:

•	 providing them with all the information about the matter 
that the employer is providing, or intends to provide, to 
employees; 

•	 providing that information within a reasonable time before 
providing the information to employees (unless it is not 
reasonably practicable to do so); 

•	 inviting the HSR to meet with the employer to consult about 
the matter; 

•	 meeting with the HSR to consult about the matter; 
•	 giving the HSR a reasonable opportunity to express views 

about the matter; and 
•	 taking into account the HSR’s views about the matter.

What does this mean for employers?

The Regulations re-emphasise that an employer’s duty towards 
ensuring an employee’s health and safety in the workplace 
includes both their physical and psychological safety. 

Employers may need to evaluate whether their existing workplace 
health and safety frameworks, including processes and policies, 
will comply with the Regulations, noting that the obligations are 
prescriptive and ongoing. 
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Resignations: When Employers Must Look Twice
David Gourlay v Sydney International Container Terminals Pty Limited Trading AS Hutchison Ports Sydney 
[2025] FWCFB 202

The Full Bench of the FWC has affirmed that an employer must 
consider special circumstances before treating an employee’s 
resignation as final, even where those special circumstances 
only became known after that resignation is accepted. 

The case concerned an application for an unfair dismissal 
remedy. The employee, Mr Gourlay, claims that he was 
dismissed at the employer’s initiative when they accepted 
his resignation and did not clarify his intention to resign. He 
maintains that, at the time he submitted his resignation, he was 
experiencing paranoid delusions and did not intend to resign.  
The employer, Sydney International Container Terminals Pty 
Limited (Hutchison Ports), however, raised a jurisdictional 
objection, contending that Mr Gourlay was not dismissed but 
had voluntarily resigned. 

Facts and Background 

Mr Gourlay was employed as a stevedore by Hutchison Ports.  

Mr Gourlay had previously been subject to six absence 
management plans. Absence management plans are plans 
used by Hutchison Ports where an employee has exhausted 
their entitlement to personal leave and generally require the 
employee to provide medical evidence for any absence.

On 25 September 2024, Mr Gourlay returned to work following a 
period of 10 weeks leave.  Hutchison Ports informed Mr Gourlay 
that he, and other stevedores would see a reduction in their 
hours due to declining work. Mr Gourlay contended that this 
information caused psychological distress and exacerbated his 
existing mental health condition. 

As a result, in the early morning of 26 September 2024, Mr 
Gourlay claims he was suffering from paranoid delusions. He 
sent his colleagues emails accusing them of plotting against 
him. At 4:31am on 26 September 2024, he emailed Hutchison 
Ports his resignation which was to take effect that day. He then 
fell asleep.

At 11:02am on 26 September 2024, Hutchison Ports 
acknowledged receipt of Mr Gourlay’s resignation and informed 
him that the termination would take effect that day. 

At 11:24am, Mr Gourlay asked Hutchison Ports to disregard his 
previous email containing his resignation, as he sent it when he 
was not thinking straight due to stress. He confirmed he would 
be attending for his shift later that night.

At 6:09pm, Hutchison Ports replied to Mr Gourlay stating that his 
resignation had already been accepted and processed through 
payroll. 

When two of Mr Gourlay’s colleagues became aware that Mr 
Gourlay had resigned, they separately raised concerns with the 
Manager of Terminal Operations (Manager) that Mr Gourlay was 
not in the right frame of mind to rationally choose to resign, and 
that they believed he needed medical assistance.

In response to this information, at around 6:24pm, the Manager 
called Mr Gourlay.  Mr Gourlay claims that on this call he told 
the Manager that he was not in his right mind when he resigned.  
The Manager disputes this, and claims that Mr Gourlay seemed 
lucid on the call, and he understood that Mr Gourlay had simply 
changed his mind about his resignation.  

At around 6:32pm, the Manager spoke to the Divisional Branch 
Secretary of the Maritime Union of Australia who said he believed 
that Mr Gourley was experiencing a mental health crisis, and this 
meant he was not lucid enough to make the decision to resign. 
The Divisional Branch Secretary asked the Manager to allow Mr 
Gourlay to rescind his resignation, but the Manager stated that 
his resignation and final pay had already been processed. 

Mr Gourlay subsequently filed an unfair dismissal claim with the 
FWC arguing that his termination had been at Hutchinson Ports’ 
initiative because they treated the resignation as terminating the 
employment, instead of clarifying with him whether he genuinely 
intended to resign. 

Hutchison Ports raised a jurisdictional objection to his 
application, arguing that they did not dismiss Mr Gourlay and he 
resigned voluntarily. 

The Initial Decision

At first instance, Commissioner Sloan found that Mr Gourlay 
had been in a state of mental confusion when he emailed his 
resignation and that this was a special circumstance. But the 
Commissioner found that Hutchison Ports was not aware, 
or ought to have been aware, of this special circumstance at 
the time it received and processed Mr Gourlay’s resignation. 
Therefore, at the point of Mr Gourlay’s resignation, there was no 
reason for Hutchison Ports to question if Mr Gourlay had truly 
intended to resign. 

Commissioner Sloan upheld Hutchison Ports jurisdictional 
objection and dismissed Mr Gourlay’s unfair dismissal 
application. 
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Resignations: When Employers Must Look Twice - continued

The Full Bench Decision

The issue on appeal was whether special circumstances 
apprehended by Hutchison Ports after it accepted Mr Gourlay’s 
resignation are relevant as to whether his resignation was 
effective.
 
The Full Bench considered the case law on special circumstances 
and summarised that a special circumstance may include:

•	 something in the context or surrounding circumstances of 
the exchange between the employer and employee; 

•	 the circumstances of the employee; 
•	 whether words were spoken or actions taken in temper, in 

the heat of the moment or when the employee was under 
pressure (either personal or work-related); 

•	 whether the employee was suffering from emotional stress 
or mental confusion; 

•	 the ‘intellectual make-up’ of the employee;
•	 whether there was ‘jostling’ although this may ‘shade into’ 

forced dismissal; or 
•	 an attempt by the employee to withdraw the resignation 

within a reasonable time after it is given. 

The Full Bench distilled from the cases that a special 
circumstance, objectively viewed, puts the employer on notice 
that the employee’s intention to resign should be clarified before 
the resignation is accepted, because the employee cannot 
reasonably be understood to be conveying a real intention to 
resign. 

The Full Bench found that Commissioner Sloan made an error 
when he confined the inquiry to the special circumstances that 
Hutchison Ports was, or ought to have been aware of, at the 
time of Mr Gourlay’s resignation.  

The Full Bench affirmed that the correct application of the 
case law is for the inquiry to include consideration of whether 
Hutchison Ports was, or ought to have been aware, of special 
circumstances applying to Mr Gourlay at the time it received and 
processed his resignation, and for a reasonable period after it 
processed his resignation. 

The Full Bench stated that in this instance it was not required 
to determine what constitutes a ‘reasonable period’ as on 
any argument, the seven hours between Mr Gourlay sending 
his resignation and attempting to withdraw, or the 22-minute 
period between Mr Gourlay’s resignation and Hutchison Ports 
accepting it, were both short and reasonable periods.  

The Full Bench determined that Commissioner Sloan’s approach 
was erroneous, upholding the appeal, quashing the original 
decision and referring the matter for re-hearing to determine 
whether Mr Gourlay was dismissed within the meaning of 
section 386(1) of the FW Act. 

What does this mean for employers?

Employers should be mindful of any special circumstance 
which may apply in circumstances of accepting a resignation 
or consideration of an employee’s request for their resignation 
to be rescinded. 



The FWC recently ordered an employer to compensate a former 
employee more than $4,000 after dismissing him for making 
racist remarks, with the ruling highlighting that procedural 
fairness is a non-negotiable when managing employee 
misconduct.

Facts and Background

Peter Jones had been employed by Exclusive Contracting WA 
Pty Ltd (Exclusive Contracting) as a Ceiling Fixer for over 2 
years before he was summarily dismissed on 25 July 2025.

During a team meeting on 24 July 2025, Mr Jones made 
numerous inappropriate and racially offensive remarks about 
Chinese workers, including that his industry of work would 
‘in 10 years’ time…be a Chinese industry’ and that Chinese 
workers were ‘taking our jobs’ and ‘taking opportunities away 
from apprentices’. The comments were made in the presence of 
21 other employees, including several Chinese employees, with 
many finding the comments offensive.

Exclusive Contracting summarily dismissed Mr Jones for his 
comments but did not provide him with:

•	 an opportunity to respond to the allegations of misconduct; 
nor 

•	 prior notice of the reasons for his dismissal. 

Decision

Although Commissioner Rogers found that Mr Jones’ comments 
formed a valid reason for dismissal, she ruled that his dismissal 
was harsh, as he was not afforded procedural fairness. 

The Commissioner acknowledged that the absence of procedural 
fairness was likely due to Exclusive Contracting’s size and lack 
of human resource expertise, but this was not enough to absolve 
them of their obligation to provide procedural fairness to Mr 
Jones. 

Procedural fairness requires that a person be given a genuine 
opportunity to respond to misconduct allegations before a 
decision affecting them is made. 

The absence of procedural fairness in this case was due to 
Exclusive Contracting’s failure to notify Mr Jones of the alleged 
misconduct and for not providing him with an opportunity to 
respond to those allegations before he was dismissed. 

Mr Jones was awarded $4,059.44 as compensation for his unfair 
dismissal. 

What does this mean for employers?

Procedural fairness is the bedrock of Australia’s legal system.

Employers are reminded that even when an employee’s 
misconduct is serious, a procedurally faulty process, or no 
process, will heighten the risks of a successful unfair dismissal 
claim. 
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Serious Misconduct, Serious Obligations: Procedural Fairness 
Still a Requirement
Peter Jones v Exclusive Contracting (WA) Pty Ltd [2026] FWC 253



A recent unfair dismissal claim heard by the FWC has 
determined that employee non-compliance with workplace 
safety procedures may constitute a valid reason for their 
dismissal. 

Facts and Background

In its Electrical Safety Rules, Ausgrid Management Pty Ltd 
(Ausgrid) mandated the use of face shields when employees 
are performing low live voltage testing work. 

Mr Tapp, an Operating Depot Supervisor employed by Ausgrid, 
was working on a fault on a substation kiosk at 6:46pm on 10 
July 2025 when an arc flash took place (an electrical current 
passing through the air creating a ‘fireball’). The arc flash 
caused Mr Tapp to fall backwards, and he suffered burns to his 
right knee, face, right arm, and left thigh. 

Mr Tapp was not wearing a face shield when the incident 
occurred. He also had not completed a Hazard Assessment 
Conversation (HAC) before he commenced work – a risk 
assessment that Ausgrid operators must complete at the start 
of every job or every workday. 
 
After suffering his injuries, Mr Tapp falsified having completed 
a HAC for his work that day. He instead used an old HAC 
completed by another employee for a different job. He also 
recorded that the HAC had been completed at 6:15am that day 
to give the impression that he had completed the HAC at the 
start of his shift. 

On 28 July 2025, Mr Tapp was summarily dismissed by Ausgrid 
for failing to follow safety procedures, trying to disguise his non-
compliance with those safety procedures, and being dishonest 
during the employer’s investigation.

Mr Tapp’s conduct in relation to falsifying the HAC did not fully 
emerge until the unfair dismissal hearing and was therefore not 
a reason relied on by Ausgrid to terminate his employment. 
Mr Tapp subsequently filed an unfair dismissal claim with the 
FWC.  

Decision

Commissioner Crawford found that the following conduct 
cumulatively provided a valid reason for Mr Tapp’s dismissal: 

1.	 Failing to comply with a lawful and reasonable direction 
from Ausgrid to wear a face shield as PPE;

2.	 Failing to complete a HAC prior to performing the relevant 
work; and

3.	 Providing false information on the HAC. 

Although Mr Tapp’s misconduct in relation to the HAC was not a 
reason relied on by Ausgrid to dismiss him, this did not prevent 
the FWC from finding that the conduct formed a valid reason for 
dismissal. Commissioner Crawford stated that the misconduct 
relating to the HAC ‘almost certainly contributed to the failure to 
wear appropriate PPE’, and was therefore relevant to consider. 
 
The Commissioner did not accept that Mr Tapp’s falsification of 
the HAC should be excused on the basis that he was suffering 
from explosion-induced delirium, finding that the medical 
evidence did not sufficiently substantiate that claim.  

Despite Mr Tapp’s lengthy service and mostly unblemished 
record with Ausgrid, the dismissal was upheld and not found to 
be harsh, unjust, or unreasonable. 

What does this mean for employers?

The FWC’s decision makes it clear that where an employer has 
implemented lawful and well-communicated safety procedures, 
an employee’s non-compliance may constitute a valid reason for 
dismissal. The case reinforces that breaches of workplace safety 
procedures are serious.

Furthermore, an employer may rely upon misconduct as a 
valid reason for dismissal even where the misconduct is only 
discovered after termination of employment.

Face Shields and False Paperwork: FWC Reaffirms Safety Non-
Compliance a Valid Reason
Michael Tapp v Ausgrid Management Pty Ltd Trading AS Ausgrid [2026] FWC 179
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In this case, the FWC dismissed an unfair dismissal claim from 
a former employee who had made sexually explicit comments 
in the workplace, citing the employer’s ‘robust’ policies and 
training which articulated to the employee that such conduct 
would be considered unacceptable in the workplace.  

Facts and Background

Garth Saunders had been employed by Jellinbah Mining 
(Jellinbah) since April 2022 until 21 May 2025 when he was 
terminated for making inappropriate and sexually explicit 
comments over a two-way radio used by staff at the workplace. 
From 23 to 25 April 2025, Mr Saunders made the following 
comments over the two-way radio:

•	 Asking a colleague’s partner if they would do MDMA, as a 
way of encouraging the partner to participate in anal sex; 
and

•	 Suggesting that a colleague finger themselves in front of 
their sexual partner and ‘film her reaction so we can enjoy 
it’. 

The appropriate use of the two-way radios was covered in 
several Jellinbah’s workplace behavioural documents and 
policies, including: 

•	 a 2022 memorandum, which stated that offensive language 
and swearing on the two-way radios was unacceptable; 

•	 the Code of Conduct, which covered discrimination and 
sexual harassment; and

•	 a Sexual Harassment, Sex-Based Harassment and Hostile 
Working Environments Policy which stated Jellinbah’s zero 
tolerance towards any form of sexual harassment, sex-
based harassment and hostile work environments. 

In October 2024, Jellinbah also provided training on respect at 
work, and on the appropriate use of the two-way radio. 

Following a show cause process, Jellinbah dismissed Mr 
Saunders. He subsequently applied to the FWC seeking a 
remedy for unfair dismissal.

Decision 

Deputy President Butler found that Mr Saunders’ dismissal was 
not harsh, unjust or unreasonable. 

She held that his comments constituted a valid reason for 
dismissal because: 

1.	 the conduct could harm others in the workplace; 
2.	 Jellinbah could potentially be held vicariously liable for the 

conduct; and 
3.	 the conduct contravened a lawful and reasonable direction 

given by way of Jellinbah’s behavioural policies. 

The Deputy President found that his conduct was made more 
egregious given that Jellinbah had only recently delivered 
training on respect at work and the appropriate use of the two-
way radio.
 
She dismissed Mr Saunders’ arguments that the dismissal was 
harsh because:

•	 his supervisor had condoned his comments at the time; and
•	 Jellinbah had not dismissed other employees who had also 

misused the two-way radios. 

She stated that the Mr Saunders’ conduct was so egregious 
that even if the supervisor had condoned the conduct, and 
Jellinbah had engaged in differential treatment, it would not have 
tipped the scales towards a finding of harshness, unjustness, or 
unreasonableness.   

What does this mean for employers?

This case highlights the importance of having robust behavioural 
policies and related training. In this case, it was relevant that 
Jellinbah had strongly worded behavioural policies, and had 
recently conducted related training. These initiatives made it 
clear to their employees that inappropriate use of the two-way 
radios, sexual harassment, and subjecting others to a hostile 
work environment was unacceptable and disciplinary action 
could follow. 

SIAG can assist with reviewing or developing workplace 
behavioural policies and training that are aligned with best 
practice and your legislative obligations in relation to workplace 
safety.  

Clear Policies, Clear Consequences: How Strong Behavioural 
Policies Protected an Employer at the FWC
Mr Garth Saunders v Jellinbah Mining Pty Ltd [2026] FWC 346 
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ON THE HORIZON…

The NES will be reviewed as part of a federal inquiry by the 
House of Representatives Standing Committee on Employment, 
Workplace Relations, Skills and Training.

The NES outlines an employee’s guaranteed minimum 
entitlements. Over the years, the NES has been updated to 
incorporate new entitlements and to amend existing ones. 
However, since its introduction in 2010 the NES has never been 
subject to a federal inquiry. 

The inquiry will assess whether the NES continues to meet the 
needs of employees, employers and the broader economy. The 
scope of the review is broad, covering topics including but not 
limited to: 

1.	 the objective and purpose of the NES as part of the safety 
net framework, as well as individual NES entitlements; 

2.	 the extent to which the NES is fit for purpose, having regard 
to the changing nature of work; 

3.	 the adequacy, relevance and coherence of existing NES 
entitlements;

4.	 the interaction between the NES and other workplace 
instruments, including modern awards, enterprise 
agreements and individual flexibility arrangements; and

5.	 types of workers covered by the NES, and consideration 
of differences in experiences of the NES, including 
experiences of women, workers over 55, young workers, 
First Nations workers and workers with disability.

The review will not address provisions that cover flexible 
working arrangements, casual employment, parental leave, and 
family and domestic violence leave, as these will be subject to 
separate reviews.

What does this mean for employers?

It is unclear at this stage if the review will result in expanded 
or new entitlements. However, the review is important for 
employers to be aware of as the NES contains the minimum 
employee entitlements, and any change to the NES may alter 
your compliance obligations. 

SIAG will keep you informed on the outcome of this review. 

National Employment Standards – Under Review

As of 27 November 2025, the Fair Work Amendment (Right to 
Work from Home) Bill 2025 (Right to WFH Bill) has been referred 
by the Senate to inquiry and report.  

The Right to WFH Bill proposes the following amendments to 
the flexible working arrangements provisions of the FW Act to:

•	 introduce a new category of request called a ‘work from 
home up to 2 days request’ which is available to all 
employees; 

•	 require employers to consider, before refusing a ‘work from 
home up to 2 days request’, reasonable adjustments that 
could accommodate the request; 

•	 limit employer refusals of a ‘work from home up to 2 days 
request’ to cases where the arrangement would make 
performance of the role’s inherent requirements impractical 
or impossible; and

•	 provide the FWC Commission powers to review employer 
refusals and make binding decisions.

Furthermore, the Right to WFH Bill proposes to extend the 
entitlement to request a flexible working arrangement under 
the NES to all employees who meet the continuous service 
requirements.

Currently, the NES limits eligibility to request flexible working 
arrangements to employees with particular circumstances and 
requires that the requested change be made because of those 
circumstances (see section 65 of the NES for detail). 

The Right to WFH Bill, if passed, would be a significant shift 
in employee entitlements and would heighten employers’ 
compliance obligations. The right to request to work from home 
would become a statutory right for every employee who meets 
the length of service threshold, with the bar for refusal much 
more onerous. 

Distinct from the Right to WFH Bill, the Victorian government will 
be introducing work from home legislation which will take effect 
in September this year or July 2027 for small businesses. 

SIAG will keep you informed of the status of the Right to WFH 
Bill as it progresses.  

Work from Home – A Minimum Employee Entitlement



SIAG’s National Advisory Service
 

If you have any questions about this edition of the Advisor, 
or if you have any employment related enquiries, you can 

contact our National Advisory Service on 

1300 SIAG HR (1300 742 447) 

between 8:30am and 5:30pm (AEST).
 

Our advisors can assist with a wide range of employment 
and industrial relations issues and other aspects of human 

resources management.


