
The Advisor
June 2026 Edition



Table Of Contents

Introduction - p3

Lessons on Vicarious Liability for Sexual Harassment 
- p4

Inherent Requirements and Medical Incapacity - p7

The Cost of Failing to Engage with the Process - p10

Fair Work Ombudsman Continues Prosecution 
Approach - p12

Genuine Redundancy Defence Prevails Against Unfair 
Dismissal Bid - p14

Monitoring, Misconduct and Misrepresentation: 
Lessons from a Time Theft Dismissal - p16

Drug Use Dismissal: The Importance of Evidence - 
p18

AI-Assisted Litigant Barred from Unfair Dismissal 
Remedy - p20

Process Matters: How this Small Business Defended 
an Unfair Dismissal Claim - p23

Federal Inquiry into the National Employment 
Standards – Summary of Key Submissions - p25



SIAG will continue to keep all clients updated of these 
ongoing industrial relations and employment law changes 
in this very unstable industrial environment.

If you have any concerns about industrial relations or 
employment matters, to get in touch with SIAG on 03 
9644 1400 or info@siag.com.au. 

Brian Cook
Managing Director
SIAG

Introduction
Since our last edition, there have been many developments 
in the Australian employment law and industrial relations 
landscape, from the recently announced annual wage 
review to the federal inquiry into the National Employment 
Standards (NES) that is currently underway. 

On 2 June 2026, the Fair Work Commission (FWC) handed 
down its decision in the 2026 Annual Wage Review, 
determining that all Award rates increase by 4.75% 
effective from 1 July 2025, together with an increase in 
the national minimum wage from $948.00 to $1004.90 per 
week, representing a 6.0% increase. We will be updating 
clients further on this matter, as the modern award draft 
determinations and pay guides are released.

On the horizon is the review into the NES conducted by 
the House of Representatives Standing Committee on 
Employment, Workplace Relations, Skills and Training. Any 
change to NES entitlements will impact national system 
employees and their employers. The submissions from 
various unions have proposed changes to the quantum of 
annual leave, new reproductive health leave entitlements, 
and cultural leave entitlements. For further details on the 
submissions, please refer to page 25 of this edition of The 
Advisor.

Finally, the FWC is trialling changes to improve efficiency 
due to their increasing workload that is being attributed to 
the usage of artificial intelligence by litigants. For example, 
in general protections matters, the FWC is trialling an Early 
Dispute Resolution pilot program where Senior Dispute 
Resolution Officers made early contact with the parties to 
provide information about the jurisdiction and informally 
resolve the dispute at an earlier stage. It remains to be seen 
whether this action by the FWC will achieve a reduction in 
the number of applications being made. 

Additionally, the FWC is developing an AI-assisted 
agreement checklist assistant to support the FWC’s 
enterprise agreement review and approval process by 
conducting pre-approval checks, including whether the 
application may not satisfy the better off overall test. SIAG 
assists many clients with the approval of their enterprise 
agreements, and we hope that this initiative will improve 
approval timeframes. 

Employers are reminded that new payday superannuation 
rules come into effect from 1 July 2026. This requires that 
employers now make superannuation guarantee payments 
for their employees at the same time as they pay their salary 
and wages. 
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The Pattern Allegations 

Ms Loquias alleged that Mr Dwyer engaged in the following 
sexual harassment behaviours at the workplace between 
September 2020 and March 2021:

•	 relaying a conversation to Ms Loquias saying that when 
he was asked by another colleague if Ms Loquias’ singlet 
was inappropriate, he responded with words to the effect 
that he did not mind that she was in a singlet because he 
got to see her breasts;

•	 pinching Ms Loquias behind her arm and other random 
touching; 

•	 touching Ms Loquias’ face and eyebrows and telling her 
she looked ugly when she frowned; and

•	 when Ms Loquias sought to report being sexual harassed 
by other colleagues to Mr Dwyer, he replied ‘you’re lucky 
I wasn’t there. I would have done a lot worse to you’.

(collectively referred to as ‘Pattern Allegations’)

The Function Allegations

Ms Loquias also alleged that Mr Dwyer sexually harassed 
her on the evening of 5 March 2021 while attending a social 
function.

On the night, Ms Loquias and Mr Dwyer initially attended a 
21st birthday function for a colleague. Approximately half of 
the function attendees were employees of The Star. At this 
function, Ms Loquias alleged that Mr Dwyer made comments 
about her body including ‘your ass looks so nice in your 

Lessons on Vicarious Liability 
for Sexual Harassment 

Loquias v The Star Entertainment Group and John Dwyer [2026] QIRC 23

In this case, the Queensland Industrial Relations Commission 
(QIRC) considered whether the employer was vicariously 
liable under section 133 of Queensland’s Anti-Discrimination 
Act 1991 (AD Act) for one employee’s sexual harassment 
of another employee. The QIRC was required to assess the 
employer’s vicarious liability in relation to sexual harassment 
at the employer’s premises during work hours and at an 
unaffiliated out of hours social function. 

Facts and Background 

Ms Olivia Loquias was employed by The Star Entertainment 
Group (The Star) as a Games Dealer or ‘Croupier’ working 
within the casino. 

Ms Loquias alleged that Mr John Dwyer, a Gaming Area 
Manager also employed by The Star, sexually harassed her 
during working hours at the employer’s premises between 
September 2020 to March 2021. She alleged that he sexually 
harassed her again on the evening of 5 March 2021 at venues 
outside of work. 

It is relevant that Ms Loquias was 21 years old in a junior 
casual position, and Mr Dwyer was 53 years old in a senior 
role managing Gaming Area Supervisors, although not directly 
supervising Ms Loquias. 

In 2016, Mr Dwyer was issued a final warning after being found 
by The Star to have sexually harassed his female colleague. 
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On this basis, the Commissioner found that in relation to the 
Function Allegations, The Star was not vicariously liable for 
Mr Dwyer’s sexual harassment of Ms Loquias. 

The Pattern Allegations

It was accepted by the parties that the Pattern Allegations 
occurred in Mr Dwyer’s course of work for The Star. 

The issue for the Commissioner’s consideration here was 
whether The Star had taken reasonable steps to prevent Mr 
Dwyer’s sexual harassment of Ms Loquias. 

The Star submitted that it had taken positive steps to 
prevent Mr Dwyer’s sexual harassment from occurring which 
included:

1.	 publishing and implementing behavioural policies such 
as a Code of Conduct, Misconduct and Discipline Policy, 
Grievance Policy and Equal Employment Opportunity 
Policy; 

2.	 publishing and implementing an Equal Employment 
Opportunity Policy which expressly dealt with sexual 
harassment at length; and 

3.	 mandatory training every two years on the Code of 
Conduct and sexual harassment (called ‘Do the Right 
Thing’).  

Mr Dwyer completed Do the Right Thing and Code of 
Conduct training in May 2017 and May 2019.

Commissioner Power was unpersuaded that The Star’s 
online training constituted reasonable steps, accepting 
Mr Dwyer’s evidence was that employees completed the 
training while simultaneously attending to their work duties. 
The Commissioner found this reflected a lack of engagement 
with genuine training.
 
Mr Dwyer’ previous final warning for engaging in sexual 
harassment was a ‘significant factor’ in the Commissioner’s 
finding that The Star had not taken reasonable steps to 
prevent Mr Dwyer’s sexual harassment of Ms Loquias. The 
Commissioner stated this his previous breach of their policies 
placed The Star on notice that steps needed to be taken to 
ensure he did not sexually harass again. 

In the Commissioner’s view, reasonable steps would have 
involved additional training for Mr Dwyer. 

Therefore, in relation to the Pattern Allegations, The Star was 
found to be vicariously liable. 

dress’, ‘nice tits’, and ‘if I was younger I would do some 
things to you’. 

At a later point in the evening, a group of attendees, including 
Ms Loquias and Mr Dwyer, left this function and walked to a 
nightclub. On the walk, Ms Loquias alleged that Mr Dwyer 
approached her and grabbed her buttocks and jiggled his 
fingers around her buttocks. He allegedly said to her that 
because they were not at work, he could do whatever 
he wanted to her. When she told him not to touch her, he 
allegedly grabbed her again on her buttocks and hung on, 
and repeated that he could do whatever he wanted to her.

Once at the nightclub, Ms Loquias alleged that Mr Dwyer 
continued to sexually harass her by throwing ice at her to get 
her attention and then pushing her over to try and look up her 
dress. After this incident, she left the nightclub. 

The above incidents are collectively referred to as the 
‘Function Allegations’. 

Decision

Commissioner Power was satisfied that Mr Dwyer sexually 
harassed Ms Loquias in contravention of section 118 of the 
AD Act. She was then required to consider whether The Star 
was vicariously liable for Mr Dwyer’s contravention. 

To be found vicariously liable under s 133 of the AD Act, Mr 
Dwyer’s contravention must have occurred in the course of 
work. This was a relevant issue in relation to the Function 
Allegations. 

The Star argued it took reasonable steps to prevent Mr Dwyer 
from engaging in sexual harassment, which is a defence 
under the AD Act to being found vicariously liable.  

The Function Allegations

The Commissioner held that for conduct to be considered 
within the course of work, the nexus with the employment 
needed to be greater than the parties simply knowing each 
other from the workplace. 

In relation to the Function Allegations, Commissioner Power 
found that Mr Dwyer’s conduct did not occur in the course of 
work based on the following: 

1.	 the 21st birthday function was unconnected to work and 
occurred outside of work premises and work hours; 

2.	 there was no requirement for employees to attend the 
function; 

3.	 The Star did not know about or authorise the function; 
4.	 the attendees of the function included friends, family and 

employees who were friends of the host; and 
5.	 the only connection to The Star is that the parties knew 

each other through that shared employment. 

Lessons on Vicarious Liability for Sexual Harassment 
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Orders

The Commissioner ordered The Star and Mr Dwyer to be 
jointly and severally liable for damages totalling $298,781.51, 
plus interest. 

What does this mean for employers?

This case demonstrates the ongoing need for employers to 
meaningfully address and prevent sexual harassment in the 
workplace.  Despite having an anti-sexual harassment training 
system in place, The Star was unable to convince the QIRC 
that this constituted reasonable steps in the circumstances. 
Employers must ensure that employees understand the 
content of any training offered and are given an opportunity 
to engage with the training material uninterrupted.  

This case also importantly illustrates that what constitutes 
‘reasonable steps’ may differ subject to the circumstances. 
Here, as Mr Dwyer had previously been found to have 
engaged in sexual harassment, additional measures were 
expected from The Star to prevent him from engaging in the 
conduct again. 

Lessons on Vicarious Liability for Sexual Harassment 

Page 6 June 2026The Advisor



First Request for Independent Medical Examination (IME)

On 20 February 2025, Rivercity Ferries received a medical 
certificate from Ms Daunis’ general practitioner (GP) stating 
that over the past year she had been receiving treatment for 
various medical conditions and this had rendered her unable 
to work. 

On 24 February 2025, after reviewing Ms Daunis’ employee 
file which revealed a pattern of absenteeism, Rivercity Ferries 
met with Ms Daunis and her support person to inform her that 
if her work attendance did not improve, she may be required 
to attend an IME. 

On 3 March 2025, Rivercity Ferries wrote to the Construction, 
Forestry and Maritime Employees Union – the Maritime Union 
of Australia (MUA) directing Ms Daunis to attend an IME. 

On 11 March 2025, the MUA informed Rivercity Ferries that 
Ms Daunis would not be attending an IME. Instead, the next 
day, Ms Daunis signed a consent form to allow the release of 
her medical information to an independent medical examiner. 
The independent medical examiner later advised they could 
not assist without the performance of an IME. 

Hospitalisation and Absence from Work

On 6 April 2025, Ms Daunis was hospitalised for two days 
with DVT and was unable to attend work for approximately a 
week. When she returned, Ms Daunis worked two shifts but 
struggled with pain. 

Inherent Requirements and 
Medical Incapacity

Jodie Daunis v Rivercity Ferries Pty Ltd [2026] FWC 740

This recent Fair Work Commission (FWC) decision is an 
example of where an employee’s inability to perform the 
inherent requirements of their role can be a valid reason for 
dismissal.

Facts and Background

From 20 November 2020, Ms Jodie Daunis was employed 
with Rivercity Ferries Pty Ltd (Rivercity Ferries) as a 
Customer Service Operator, a role which required her stand 
and walk on board a ferry.  

Ms Daunis’ Medical History

In 2012, Ms Daunis developed a condition called deep vein 
thrombosis in her left calf (DVT) and had a specific gene which 
carried an increased risk of blood clotting. After receiving 
treatment for DVT at the time, Ms Daunis did not experience 
DVT related symptoms for the next 12 years.  

In April 2024, Ms Daunis began suffering from recurrent 
superficial thrombophlebitis (RST), a particular blood clot 
that causes inflammation, pain and redness. The RST began 
impacting Ms Daunis’ work capacity in August 2024 and 
she took time off from work, depleting her accrued annual 
and personal leave, and taking some unpaid leave. She was 
referred for surgery but was placed on the public waiting list. 
From August 2024, Ms Daunis was regularly absent from 
work due to her health.
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return. Rivercity Ferries dispute this. 

On 25 June 2025, Ms Daunis received a second show cause 
letter. 

On 30 June 2025, the MUA provided Ms Daunis’ response, 
which detailed her intention to return with temporary 
modifications until her surgery In November. 

Termination and Claim

On 1 July 2025, Rivercity Ferries terminated Ms Daunis’ 
employment due to her medical incapacity and their inability 
to modify her duties to accommodate her medical limitations. 
Such limitations included shorter shifts and less time standing 
and walking. 

Ms Daunis subsequently applied to the FWC under section 
394 of the Fair Work Act 2009 (Cth) (FW Act) seeking an 
unfair dismissal remedy. 

Decision

Commissioner Simpson found that Ms Daunis’ dismissal was 
not harsh, unjust or unreasonable. 

The Commissioner considered that whether a valid reason for 
her dismissal existed turned on Ms Daunis’ capacity at the 
time of her dismissal, her reasonably foreseeable capacity, 
and whether reasonable adjustments could be made by 
Rivercity Ferries. 

Ms Daunis argued that the IME report indicated that she 
could return to her pre-injury duties within a month, or in 
the worst case, following surgery in November. However, 
the Commissioner found that at the time of her dismissal, 
the IME did not conclusively indicate that she would be fit to 
return to her full duties in the future.  

The Commissioner also accepted that the proposed 
accommodations for Ms Daunis to safely return to work were 
not practicable or reasonable, due to the nature of rostering 
arrangements on the ferries, the impact on other staff, and 
the costs to Rivercity Ferries. He went further to state that no 
reasonable adjustment could be made to accommodate her 
current or future incapacity given the nature of her role.

Commissioner Simpson considered the other harshness 
factors under section 387 of the FW Act and concluded that 
her dismissal was not harsh, unjust or unreasonable. He 
dismissed her application for unfair dismissal remedy.

What does this mean for employers?

This case demonstrates that an employee’s medical 
incapacity to perform the inherent requirements of the role 
may, in some cases, constitute a valid reason for dismissal. 

On 15 April 2025, the GP confirmed Ms Daunis’ work capacity 
as 4 hours per shift, twice a week, with a day off in between, 
for a period of two weeks. 

On 17 April 2025, Rivercity Ferries received another medical 
certificate which covered Ms Daunis’ absence until 23 April 
2025. Rivercity Ferries claims that this was contradictory to 
previous advice from Ms Daunis’ medical practitioner who 
stated that her injury had resolved and had nothing limiting 
her ability to fulfil her duties. 

Second Request for IME

On 23 April 2025, Rivercity Ferries informed Ms Daunis that 
they required her to attend a new IME scheduled for 14 May 
2025. 

The next day, Ms Daunis provided a medical certificate 
covering her absence until 25 July 2025. She sent an email to 
Rivercity Ferries stating that her vascular surgeon and blood 
specialist had recommended she be off work for the next 
three months. 

First Show Cause Letter

On 29 April 2025, Rivercity Ferries issued Ms Daunis a show 
cause letter, alleging that she could not perform the inherent 
requirements of the role. In response, the MUA requested that 
Ms Daunis remain on unpaid leave for an extended period, 
before returning to work on restricted duties. Rivercity Ferries 
informed the MUA that Ms Daunis absences from work had 
been ongoing for a significant period, and the organisation 
needed information to determine whether she could ever 
return to work to the position they were holding open for her.
 
On 14 May 2025, Rivercity Ferries received a medical 
certificate from Ms Daunis’ specialist who stated that while 
she was currently fit to return to work, her capacity was 
highly variable and they recommended a three-month period 
off work and then a re-assessment. 

Rivercity Ferries scheduled another IME for 14 May 2025 but 
Ms Daunis cancelled, citing being unwell.

Third Request for IME and Second Show Cause Letter

On 27 May 2025, Rivercity Ferries directed Ms Daunis to 
attend a rescheduled IME on 11 June 2025. Ms Daunis 
attended. 

The IME concluded that Ms Daunis was not fit to perform the 
full inherent duties of her role at the time but could possibly 
return within the month with temporary modifications and 
make a full recovery following surgery in November 2025.

Ms Daunis and the MUA claim that at this point they believed 
Rivercity Ferries were agreeable to Ms Daunis’ staggered 

Inherent Requirements and Medical Incapacity
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Employers should seek current medical evidence regarding 
the employee’s capacity before reaching a decision to 
terminate their employment. Consideration must also be given 
to whether the employer can make reasonable modifications 
to enable the employee to perform the role.

In this case, Rivercity Ferries’ decision to terminate Ms 
Daunis was led by the IME report, and an evaluation of 
whether the adjustments she was seeking were practicable 
and reasonable based on the nature of work, the impact on 
other staff, and cost.

Notably, this case did not involve an injury that the employee 
claimed under WorkCover. Employers are reminded that 
WorkCover injuries will attract certain obligations under 
relevant legislation.

Inherent Requirements and Medical Incapacity
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Mr Yong later met the Managing Director in his office and 
told him that he was not intending to ‘go against’ him and 
only wanted to offer his opinion. The Managing Director said 
he was open to those conversations, but instructions still 
needed to be followed. 

Mr Yong claims that following this conversation he did not 
allow any crew members to use the side door. 

On 2 October 2025, UGC Holdings’ HR Manager held a 
meeting with Mr Yong and informed him he was dismissed 
effective immediately for breaching the safety directive and 
allowing another employee to use a blocked off emergency 
evacuation doorway (among other reasons). 

The summary dismissal was confirmed in an email sent to the 
Applicant on 6 October 2025. 

The Applicant subsequently filed an unfair dismissal 
application with the FWC pursuant to section 385 of the Fair 
Work Act 2009 (Cth). 

UGC Holdings responded to this application by filing its 
response with the FWC. UGC Holdings initially requested 
an adjournment of the scheduled Case Management 
Conference, but from there was unresponsive to the FWC’s 
efforts to establish contact by email and telephone to confirm 
their participation in proceedings. 

UGC Holdings did not attend the Case Management 
Conference scheduled for 7 January 2026. 

The Cost of Failing to Engage 
with the Process

Kee Onn Yong v UGC Holdings Pty Ltd [2026] FWC 976

In this case, the Fair Work Commission (FWC) awarded a 
former employee the maximum compensation available, after 
their former employer failed to engage with FWC’s unfair 
dismissal process.

Facts and Background

Mr Kee Onn Yong was employed as a Supervisor by UGC 
Holdings, a civil contracting and commercial landscaping 
company, in July 2024. 

According to Mr Yong, UGC Holdings had a side door on its 
premises which lead to the outside of the warehouse. This 
door was marked as an emergency exit with a sign situated 
above it, but it was used by employees to load equipment 
for jobs. 

In September 2024, UGC Holdings placed an A4 piece of 
paper reading ‘no entry or exit’ on the door and shackled the 
handle shut with a chain. 
 
Mr Yong claimed that no explanation was given to staff about 
why the door had been blocked off. Therefore, he continued 
to allow other staff to use that access point.

On 16 September 2025, Mr Yong asked the Managing 
Director for an explanation about the door being blocked off 
so he could relay this information to the crew. The Managing 
Director allegedly would not explain why and instead stated 
that the crew did not need to know the rationale but just 
needed to follow directives. 
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UGC Holdings did not attend the hearing scheduled for 20 
March 2026 and filed no material for the FWC’s consideration.

Decision

In the absence of any information to the contrary, 
Commissioner Lim accepted Mr Yong’s evidence, finding that 
Mr Yong’s dismissal was unfair, as:

1.	 there was no valid reason for his dismissal; and
2.	 he was not notified of the reasons for his termination 

nor given an opportunity to respond until the 2 October 
meeting at which time the dismissal decision had already 
been made. 

The Commissioner found that there was no valid reason for 
Mr Yong’s dismissal. She accepted the evidence that UGC 
Holdings had not communicated to their employees that the 
reason the door was blocked off was because it formed part 
of an emergency evacuation plan. 

Further, Commissioner Lim found that Mr Yong’s conduct in 
allowing staff to use the side door was not sufficiently serious 
enough to warrant dismissal, let alone summary dismissal. 
Commissioner Lim also found the other three reasons for 
dismissing Mr Yong not to be valid reasons.

In considering the other harshness factors required by 
section 387 of the FW Act, Commissioner Lim accepted 
Mr Yong’s evidence that he was not given an opportunity to 
respond to the reasons for his termination and only found out 
those reasons at the 2 October meeting. She also accepted 
that he had not received any prior warnings. Both factors 
weighed towards a finding his dismissal being unfair, unjust, 
or unreasonable. 

The FWC ordered UGC Holdings to pay Mr Yong the 
maximum compensation available, which was $39,498.90 
plus superannuation.  

What does this mean for employers?

In this case, the employer failed to file its response to Mr 
Yong’s application and attend the hearing before the 
Commissioner. This case demonstrates the importance of 
engaging with the required processes and filing responses as 
directed by the FWC.

The Cost of Failing to Engage with the Process
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18.2 of the Restaurant Award); and
b.	 the applicable penalty rate of 150% (inclusive of 

casual loading) for ordinary hours worked on a 
Saturday and Sunday (contravening clause 24.2(b) 
of the Restaurant Award).

The identified underpayment amount was $976.06. 

On 15 May 2025, the FWO issued Serotonin Eatery with a 
compliance notice regarding the above contraventions (May 
Compliance Notice). 

On 23 June 2025, the FWO contacted Mr Ghumman, Serotonin 
Eatery’s sole Director, to discuss the May Compliance Notice. 
The FWO told Mr Ghumman that they had attempted to call 
and email him on multiple occasions and because he had not 
engaged, they had formed a reasonable belief on the available 
evidence that the contraventions had occurred. 

In response, Mr Ghumman stated that: 

1.	 he had not received the May Compliance Notice; 
2.	 the former employee had told him that they were 18 

years old and were paid as such. Mr Ghumman had only 
been informed by the employee that they were 19 years 
old once they had left Serotonin Eatery; 

3.	 he disagreed with the FWO’s classification of the former 
employee as a Food and Beverage Attendant Level 2, 
and was paid at the introductory level as they were new 
and still being trained; and

4.	 he could not recall receiving emails nor voice messages 
from the FWO. 

Fair Work Ombudsman 
Continues Prosecution 

Approach
Fair Work Ombudsman v Serotonin Eatery Exercise Education Pty Ltd [2026] 

FedFCFamC2G 917

In this case, Federal Circuit and Family Court of Australia 
(Federal Circuit Court) ordered a small business to pay 
$5,000 in financial penalties after failing to comply with the 
Fair Work Ombudsman’s (FWO) compliance notices relating 
to a disputed underpayment of less than $1,000. This could 
have been higher with the regulator pushing for penalties in 
excess of $20,000. 

Facts and Background

Serotonin Eatery Exercise Education Pty Ltd (Serotonin 
Eatery) is the operator of a café in Burnley, Victoria.

In December 2024 and January 2025, the FWO received a 
request for assistance from a former employee of Serotonin 
Eatery. In response to this request, in March 2025, the FWO 
commenced an investigation and formed the reasonable 
belief that:

1.	 the former employee was employed by Serotonin Eatery 
on a casual basis between 2 November 2024 and 5 
December 2024; 

2.	 the former employee’s employment was covered by the 
Restaurant Industry Award 2020 (Restaurant Award); 

3.	 the former employee performed duties consistent with 
the classification of a Food and Beverage Attendant 
Grade 2 under Schedule A of the Restaurant Award; and

4.	 Serotonin Eatery failed to pay the former employee (who 
was 19 years old):
a.	 the applicable minimum rate and casual loading of 

25% for ordinary hours worked between Monday 
and Friday (contravening clauses 11.1, 13.2, and 
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found it had a ‘marginal’ effect on compliance. He stated 
‘civil penalties should be commensurate with the seriousness 
of the breach committed. It is unfair to impose a heavier 
sanction on a particular wrongdoer because of the supposed 
effects it might have on the behaviour of others.’

Justice Johns did not accept the submissions of either party 
on the quantification of the penalty. He stated that Serotonin 
Eatery should not be rewarded for their failure to engage with 
the FWO and must bear those consequences. He criticised 
the FWO’s approach as ‘overly officious’ and that litigation 
could have been avoided if the FWO had provided Mr 
Ghumman with proof of the former employee’s age when the 
query was first raised by Mr Ghumman.

Justice Johns was critical of the FWO’s insistence on 
$21,037.50 as the appropriate penalty, even when given a 
short adjournment at the hearing to reconsider that figure. 
Justice Johns found it ‘difficult to reconcile [their] submission 
with [their] obligations as a Model Litigant.’

He determined that an appropriate penalty for Serotonin 
Eatery’s failure to comply with the compliance notices was 
$5,000, noting that they are a small business, the conduct 
was isolated and that they had corrected the underpayment.

What does this mean for employers?

The FWO’s evidence in this case reflects their approach 
towards prosecuting contraventions as a measure of general 
deterrence. Since 2019, the FWO have increasingly used 
compliance notices as a tool to address contraventions. 
However, they have also been active in the courts, achieving 
$16,000 in court ordered penalties in the 2024/2025 financial 
year (a 1900% increase from the 2022/2023 financial year).

Employers have obligations to take active steps to review 
and satisfy themselves of their compliance. SIAG can be 
contacted to discuss wage and payroll audits. Audits are 
conducted by our legal team under professional privilege. 
These audits are a valuable tool for employers in assessing 
their compliance.

On 12 August 2025, the FWO issued Serotonin Eatery with a 
new compliance notice (August Compliance Notice) which 
required them to take a series of steps to remedy the direct 
effects of the contraventions and provide the FWO with 
reasonable evidence of their compliance by 16 September 
2025.  

After contacting Serotonin Eatery to provide further 
opportunities to comply with the notices, the FWO 
commenced proceedings in December 2025 for failure to 
comply with the compliance notices. The FWO sought a 
penalty of $21,037.50. 

On 27 January 2026, the former employee provided the 
FWO with a copy of their driver’s license as proof of his age. 
When the former employee’s date of birth was confirmed with 
Serotonin Eatery, they paid the underpayment amount and 
contributed $112.25 to the former employee’s superannuation 
fund.  

At the liability hearing on 2 March 2026, the Federal Circuit 
Court declared that Serotonin Eatery had contravened 
section 716(5) of the Fair Work Act 2009 (Cth) by failing to 
comply with the compliance notices, with the penalty to be 
determined at hearing on 20 April 2026.

Decision

The Federal Circuit Court was required to determine whether 
imposing a pecuniary penalty on Serotonin Eatery was 
appropriate, and if so, what the quantum should be. 

Justice Johns considered the following factors to weigh 
against a penalty being imposed:

1.	 Serotonin Eatery’s clean history of no contraventions; 
and 

2.	 Serotonin Eatery’s non-compliance was not due to a 
deliberate failure to meaningfully engage with the FWO. 

Justice Johns considered the following factors to weigh in 
favour of a penalty being imposed:

1.	 senior management (Mr Ghumman) had been involved 
in the breach;

2.	 the lack of contrition shown by Mr Ghumman; 
3.	 Serotonin Eatery failed to cooperate with the FWO 

(notwithstanding that this was because Mr Ghumman 
sincerely believed there was a genuine dispute to be 
resolved); and

4.	 the need to ensure compliance with minimum standards 
by provision of effective means for investigation and 
enforcement of employee entitlements. 

Notably, Justice Johns afforded no weight to the need for 
general deterrence and specific deterrence. On general 
deterrence, Justice Johns considered the data available and 

Fair Work Ombudsman Continues Prosecution Approach
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On 20 October 2025, Ms Beha was informed by telephone 
and then by letter that her role had been made redundant. In 
the letter, WorkPac stated that they would work with Ms Beha 
to source an alternative assignment aligned to her skills. They 
discussed a site cleaning role with another one of WorkPac’s 
clients, but Ms Beha advised that the role was not suitable 
and she was not interested in the opportunity. As a result, her 
employment was terminated.

Ms Beha alleged that this was not a case of genuine 
redundancy, and that she had heard that her position with the 
host employer had been filled by new employees.

She later made an unfair dismissal application with the FWC. 

Decision

Section 389 of the Fair Work Act 2009 (Cth) (FW Act) contains 
two requirements for Ms Beha’s dismissal to be considered a 
genuine redundancy:

1.	 that her employer no longer required her job to be 
performed by anyone because of the changes in the 
operational requirements of the employer’s enterprise; 
and 

2.	 the employer complied with any obligation in a modern 
award or enterprise agreement that applied to the 
employment to consult about the redundancy. 

Commissioner Spencer was satisfied that WorkPac was no 
longer required by their client to fill Ms Beha’s previous role. It 

Genuine Redundancy Defence 
Prevails Against Unfair 

Dismissal Bid
Mergime Beha v WorkPac Pty Ltd [2026] FWC 605 

A recent case heard by Commissioner Spencer at the Fair 
Work Commission (FWC) considered the defence of genuine 
redundancy against a claim of unfair dismissal.

Facts and Background

Ms Mergime Beha was employed by WorkPac Pty Ltd 
(WorkPac) on a casual basis since 29 June 2022. WorkPac is 
a labour hire company, and Ms Beha was assigned to work 
on a mine site as a Trades Assistant. Ms Beha’s employment 
with WorkPac was covered by an enterprise agreement. 

Between 22 July 2025 and 20 October 2025, Ms Beha was 
overseas on approved leave. 

On 6 August 2025, WorkPac was informed from the host 
employer that they no longer required Ms Beha’s services. 

WorkPac alleged that it attempted to contact Ms Beha 
multiple times while she was overseas to inform her of this 
development, as follows:

•	 15 August 2025 – a voicemail message was left for Ms 
Beha; 

•	 26 September 2025 – a voicemail message was left for 
Ms Beha and a text message was sent; and 

•	 2 October 2025 – a voicemail message was left for Ms 
Beha. 

Ms Beha disputed that WorkPac had contacted her as 
detailed above.  
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was irrelevant whether that host employer had employed new 
employees in that position – the focus was instead whether 
WorkPac was required to refill that role. 

Commissioner Spencer was satisfied that the consultation 
provisions under WorkPac’s enterprise agreement were not 
applicable to the circumstances, and therefore WorkPac 
had complied with the second of the genuine redundancy 
requirements. 

In determining whether WorkPac discharged its redeployment 
obligations under section 389(2) of the FW Act, Commissioner 
Spencer’s inquiry was to ask could WorkPac, at the time of 
Ms Beha’s dismissal, have reasonably redeployed Ms Beha 
to perform other work within WorkPac’s enterprise?

Commissioner Spencer found that at the time of Ms Beha’s 
dismissal, WorkPac did not have an alternative suitable role 
for her to fill.

For this reason, Commissioner Spencer concluded that this 
was a case of genuine redundancy and Ms Beha was not 
unfairly dismissed. He dismissed Ms Beha’s application.  

What does this mean for employers?

This case applies the three limbs required under the FW 
Act for an employee’s dismissal to constitute a genuine 
redundancy: first, that the role is no longer required; second, 
that the employer has complied with its consultation 
obligations; third, that there was no reasonable opportunity 
for redeployment.

In doing so, this case is a helpful illustration of the extent of 
an employer’s redeployment obligations under the FW Act.

Genuine Redundancy Defence Prevails Against Unfair Dismissal Bid

Page 15 June 2026The Advisor



These discrepancies were: 

•	 23 April 2025 - No laptop activity recorded – Mr Kumar 
argued that he was reading a 500-page report and did 
not need to login to his laptop. 

•	 29 April 2025 - 10 minutes of laptop activity recorded – 
Mr Kumar argued that he was working on projects. 

•	 30 April 2025 - Mr Kumar logged in at 10:59 am. There 
was no laptop activity recorded until between 4:11 pm 
and 5:07pm.

•	 6 May 2025 - Mr Kumar logged in at 9:55 am and last 
logged in at 2:34 pm.

On 15 May 2025, the Cloud Operations Manager discussed 
Hansen Corporation’s concerns with Mr Kumar via Microsoft 
Teams and forwarded him a letter of allegations. This letter 
stated that there were serious allegations of falsifying or 
misrepresenting working hours and failing to meet contractual 
working hours. Mr Kumar was invited to attend a disciplinary 
meeting and was suspended from duty.

On 16 May 2025 at 10:29 am, Mr Kumar emailed a reply 
accepting the issues raised, that his work hours were an issue 
and the outcome of the investigation. Mr Kumar further stated 
that he did not blame anyone other than himself and that 
he had lost motivation. Mr Kumar would later argue during 
cross-examination that this email was not an admission of 
wrongdoing.

On that same day, Hansen Corporation met with Mr Kumar 
to discuss the allegations. Mr Kumar did not bring a support 
person and did not review any of Hansen Corporation’s 

Monitoring, Misconduct and 
Misrepresentation: Lessons 
from a Time Theft Dismissal

Mr Neeraj Jumar v Hansen Corporation Pty. Ltd. [2026] FWC 519

In this recent decision, the Fair Work Commission (FWC) had 
to determine whether discrepancies between an employee’s 
timesheet and their digital activity amounted to serious 
misconduct and justified their dismissal.

Facts and Background:

Mr Neeraj Kumar was employed as a Database Manager by 
Hansen Corporation Pty. Ltd. (Hansen Corporation) since 
August 2019.  Mr Kumar was employed to complete 7.5 
hours of work each day and was responsible for submitting 
his own timesheets.

In early April 2025, Hansen Corporation became concerned 
that Mr Kumar may have been falsifying his working hours in 
his timesheets. This concern emerged after Mr Kumar was 
late to online meetings on consecutive days, joining around 
10 minutes late each time and only after being prompted by 
the Cloud Operations Manager. This prompted Hansen to 
investigate Mr Kumar’s activities during working hours. 

To track Mr Kumar’s activity, Hansen Corporation reviewed 
when Mr Kumar was logging in on his laptop, his web 
activity on the laptop, his keystrokes and applications, and 
his electronic timesheets. Hansen Corporation discovered 
discrepancies between Mr Kumar’s activities and his 
timesheets which recorded 7.5 hours of work each working 
day. 
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evidence about his tracked work activity. Mr Kumar 
acknowledged and accepted the allegations against him and 
did not contest them. 

Mr Kumar was informed of his dismissal at this meeting, 
which was later confirmed in writing. 

On 5 June 2025, Mr Kumar made an application to the FWC 
seeking a remedy for unfair dismissal. 

Decision 

Commissioner Clarke found that Mr Kumar was not unfairly 
dismissed. 

The Commissioner found that Mr Kumar had engaged 
in serious misconduct by falsifying his working hours on 
multiple timesheets and considered this to be a valid reason 
justifying his summary dismissal. 

Commissioner Clarke stated that dishonesty in representing 
that work had been performed when it had not been 
performed, is destructive of the trust and confidence required 
for the maintenance of an employment relationship. 

When considering the other harshness factors under section 
387 of the Fair Work Act 2009 (Cth), the Commissioner did not 
identify any procedural defects in the dismissal of Mr Kumar. 
He found that Mr Kumar was notified of the valid reason for 
his dismissal, and provided with an opportunity to respond 
to allegations, first by email and again at the disciplinary 
meeting. 

The Commissioner did not accept Mr Kumar’s attempts to 
justify his falsification of timesheets by claiming they were 
approved by his manager. The Commissioner noted that Mr 
Kumar did not recognise the part his deception played in 
making intervention from management forseeable. 

Accordingly, Commissioner Clarke was not satisfied that Mr 
Kumar was unfairly dismissed and therefore dismissed his 
application. 

What does this mean for employers?

Proportionate measures to monitor performance of work are 
sometimes necessary tools instituted by employers, including 
in circumstances where their employees are working from 
home. These monitoring tools may also afford an evidentiary 
basis for substantiating allegations of time theft.

Monitoring, Misconduct and Misrepresentation: Lessons from a Time Theft Dismissal
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On 12 May 2025, the National Operations Manager requested 
to meet with Mr McCormick. The Applicant was not provided 
with any written allegations. The meeting occurred the 
following day where Mr McCormick alleged that he was 
immediately terminated without an opportunity to discuss the 
circumstances. 

At the conclusion of the meeting, he was handed a termination 
letter dated 3 days earlier. Sleepeezee argued that although 
the letter was pre-prepared, it would only be given to the Mr 
McCormick if his responses were deemed unsatisfactory 
and it would not have been used otherwise. This approach 
was deemed necessary to avoid needlessly prolonging the 
process. 

The termination letter stated the reasons for Mr McCormick’s 
termination was that he breached the Drug and Alcohol Policy 
and caused a serious and imminent risk to the health or safety 
of other road users. 

Mr McCormick’s termination took effect on 13 May 2025. 

On 20 May 2025, Mr McCormick filed an unfair dismissal 
claim with the FWC. 

Decision

Commissioner Clarke found Mr McCormick’s dismissal harsh 
and unreasonable.

Drug Use Dismissal: The 
Importance of Evidence

Mr Brayden Dale-Mc Cormick v SLEEPEEZEE BEDDING AUSTRALIA PTY. LTD. 
[2026] FWC 347

The Fair Work Commission (FWC) in this decision concluded 
that an employee’s dismissal for testing positive for drugs on 
a roadside test was unfair, as the employer did not have to 
substantiate that the employee was impaired by the drug. 

Facts and Background

Mr Dale-McCormick had been employed as a Heavy 
Combination Truck Driver with Sleepeezee Bedding Australia 
(Sleepeezee) since July 2024. 

On 3 May 2025, Mr McCormick consumed cannabis socially 
while off duty and outside of the workplace. 

On 5 May, 2025, Mr McCormick returned to work at 6:30pm 
for a scheduled shift.

On 7 May, 2025 during work hours, Mr McCormick was 
subjected to a police roadside drug test, which indicated the 
possible presence of a prohibited substance in his oral fluid. 
He was advised that his sample was sent to a laboratory for 
further testing to confirm whether a prohibited substance was 
indeed present, and if so, to identify the prohibited substance. 
He was issued a notice preventing him from driving any motor 
vehicle until 9:15am the next day.

During this stop, Mr McCormick informed the National 
Operations Manager of the notice and advised them of the 
prohibition on his driving and the need for further laboratory 
testing. At the time, there was no evidence available to 
determine what the prohibited substance was. The police did 
not charge the Applicant with any offence. 
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What does this mean for employers?

The burden rests with the employer to establish a valid 
reason for the dismissal. Importantly, with respect to an 
employee’s conduct, there must be an evidentiary basis 
for the employer to determine the conduct occurred and 
justified the termination. In this case, the employer failed to 
establish that at the time of making the decision to terminate 
the employment, the employee had engaged in the relevant 
conduct which the employer had relied upon to justify the 
termination.

In considering whether there was a valid reason for Mr 
McCormick’s dismissal, the Commissioner stated that ‘in 
order to be a valid reason, the reason for the dismissal should 
be ‘sound, defensible or well founded’ and should not
be ‘capricious, fanciful, spiteful or prejudiced...’.

He continued ‘[w]here a dismissal relates to an employee’s 
conduct, the Commission must be satisfied that the conduct 
occurred and justified termination. The question of whether 
the alleged conduct took place and what it involved is to be 
determined by the Commission on the basis of the evidence 
in the proceedings before it, [and] not whether the employer 
believed, on reasonable grounds after sufficient enquiry, that 
the employee was guilty of the conduct which resulted in 
termination’.

In line with the above, the Commissioner concluded that 
there was no valid reason for Mr McCormick’s dismissal.

He found that the reasons for Mr McCormick’s termination 
could not be established ‘in the absence of evidence that the 
Applicant was impaired by whatever substance (which at the 
point of dismissal had not been confirmed) was detected in 
his oral fluid test. The only evidence available at the time of 
the dismissal was that the Applicant had undergone an oral 
fluid test…’.

Accordingly, at the time of the dismissal, Sleepeezee was not 
able to substantiate that Mr MrCormick had breached the 
Drug and Alcohol Policy, or posed a risk to other road users. 

The Commissioner acknowledged that Mr McCormick had 
materially impacted Sleepeezee’s interests by incurring a 
prohibition on his driving for 24 hours and being unable to 
complete work for that time period. But this did not amount 
to a valid reason for dismissal. 

Regarding procedural fairness, the Commissioner determined 
that Sleepeezee did not properly notify the Applicant of the 
reason for his dismissal prior to his dismissal, or at all. 

Moreover, Commissioner Clarke found that Mr McCormick 
was not given adequate opportunity to respond to the 
allegations. The Commissioner considered that Sleepeezee 
had pre-prepared a termination letter before meeting with 
Mr McCormick to discuss his conduct and that prior to the 
meeting they failed to inform him that they wished to discuss 
his compliance with their Drugs and Alcohol Policy. 

Commissioner Clarke found that Mr McCormick’s dismissal 
was harsh and unreasonable. Sleepeezee was ordered to pay 
$31,304 to Mr McCormick, plus $3,600 of superannuation.

Drug Use Dismissal: The Importance of Evidence
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to adequately address the incident (Historical Complaint). 
Following the meeting, Mr Wibmer requested that his 
complaint be escalated to FujiFilm DMS’ human resources 
team (HR). 

The Investigation

On 8 July 2025, two FujiFilm DMS’ HR representatives met 
with Mr Wibmer to discuss his complaints. They confirmed 
with Mr Wibmer that they would not re-open the Historical 
Complaint as it was investigated at the time and an apology 
was given to Mr Wibmer. The HR representatives claimed that 
discussion about the Bullying Complaint was limited at this 
meeting because Mr Wibmer kept diverting the conversation 
back to the Historical Complaint. 

During this meeting, one of the HR representatives discussed 
an incident where Mr Wibmer breached the Dress Code by 
allegedly removing his shirt and working in his singlet. Mr 
Wibmer would later allege that one of the HR representatives 
said to him, ‘how would you like it if I took my top off?’ and 
this amounted to sexual harassment. 

Ultimately, the meeting concluded with the HR representatives 
stating they would finalise the outcome of Mr Wibmer’s bullying 
complaint within the week, and with Mr Wibmer expressing 
that he was contemplating escalating his Historical Complaint 
through external channels. 

AI-Assisted Litigant Barred from 
Unfair Dismissal Remedy

Mr Marcus Wibmer v Fujifilm Data Management Solutions Pty Ltd [2025] FWC 835 

In this case, an employer successfully defended an unfair 
dismissal application from a former employee who, with 
the assistance of artificial intelligence (AI), made a barrage 
of workplace complaints and then refused to accept the 
employer’s findings.
 
Facts and Background

Mr Marcus Wibmer was employed by FujiFilm Data 
Management Solution Pty Ltd (FujiFilm DMS) as a Senior 
Java Developer between 8 October 2013 and 7 August 2025.

Mr Wibmer’s Complaints

On 30 May 2025, during a discussion about a project Mr 
Wibmer was working on, one of his colleagues told Mr Wibmer 
that his work had ‘caused more pain than gain’. Mr Wibmer 
took offence to this comment and replied to the colleague 
with ‘far q’ and asked him to apologise. The colleague refused 
to apologise, stating that he did not like being sworn at and 
that his comment was not intended to blame Mr Wibmer.

On 4 June 2025, Mr Wibmer complained about the incident 
to his supervisor, Mr Pandit, claiming his colleague’s conduct 
was workplace bullying (Bullying Complaint). He asked for 
an investigation. 

On 6 June 2025, a meeting was held to try to resolve the 
matter, but Mr Wibmer refused to accept an apology from the 
colleague. At the meeting, Mr Wibmer brought up an historical 
incident from 2019 where a different colleague allegedly tried 
to strike him. He claimed that at the time FujiFilm DMS failed 
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FujiFilms DMS then raised two allegations of serious 
misconduct against Mr Wibmer, including that Mr Wibmer 
had:

1.	 misrepresented time spent in meetings related to 
workplace issues and failed to perform work; and 

2.	 dishonestly made a complaint that the Managing Director 
had sent an email and subsequently recalled it. 

FujiFilms DMS stated that if the allegations were 
substantiated, it could lead to disciplinary action including 
and up to termination of employment. A meeting for Mr 
Wilmber’s response was scheduled for 25 July 2025. 

On 23 July 2025, Mr Wibmer responded with a lengthy 
email denying the allegations. He argued that his complaints 
about workplace violence, bullying, sexual harassment and 
procedural fairness were protected under the Whistleblower 
Policy and, consequently, asserted his status and rights as 
a protected whistleblower under the Corporations Act 2001 
(Cth) and the Fair Work Act 2009 (Cth) and maintained that 
that the allegations were a form of reprisal for the complaints 
he had made. 

After initially requesting an adjournment, Mr Wibmer attended 
the 25 July 2025 meeting and gave verbal responses in line 
with his email reply. During and after the meeting, Mr Wibmer 
made complaints about how the meeting was handled. 

On 30 July 2025, FujiFilms DMS informed Mr Wibmer that the 
investigation had concluded and that the allegations against 
him were substantiated. He was invited to show cause as to 
why his employment should not be terminated. 

The following day, Mr Wibmer requested a voluminous 
number of documents before he would respond. FujiFilms 
DMS provided him with the Workplace Conduct and 
Performance Policy and extended his deadline but indicated 
that they would not provide anything further.   

On 3 August 2025, Mr Wibmer responded denying the 
allegations again and calling the disciplinary process a ‘self-
reinforcing apparatus of retaliation’. His email demanded a 
number of outcomes, including the immediate withdrawal 
of the allegations and confirmation that his whistleblower 
protections remained in effect.
 
Outcome of Disciplinary Process

After seeking further clarifications from Mr Wibmer, FujiFilm 
DMS terminated Mr Wibmer’s employment on 15 August 
2025, on the basis that:

1.	 his conduct amounted to a breach of the FujiFilm DMS 
Workplace Conduct Policy; 

2.	 there had been a loss of trust and confidence in Mr 

Mr Wibmer’s Numerous Emails

Following that meeting, between 8 and 11 July 2025, Mr 
Wibmer sent 17 discrete emails to various managers and staff 
members. His emails spiralled beyond the Bullying Complaint 
and Historical Complaint, and he made further complaints 
alleging sex discrimination, sexual harassment, a failure to 
provide natural justice, and a failure to abide by workplace 
laws and company policies. 

When FujiFilm DMS acknowledged his emails and told 
him to resume duties as normal until they could review his 
complaints, he alleged this amounted to victimisation.

Mr Wibmer also alleged that the Managing Director sent him an 
email to the effect that he should stop making complaints and 
do his work, and that this email was subsequently withdrawn. 
Mr Wibmer alleged that he only read the notification that this 
email had been received and that it was not within his inbox 
when he went to read the full email.  

In addition to raising complaints with FujiFilm DMS’ internal 
HR, Mr Wibmer also raised complaints with other FujiFilm 
DMS related entities, to the parent company in Japan, 
FujiFilm Innovation Australia Ptd Ltd, and to NSW Police. 

On 11 July 2025, FujiFilm DMS directed Mr Wibmer not to 
attend work until a fulsome review of his complaints had 
been conducted. His access to all FujiFilm systems was 
immediately suspended.

Mr Wibmer’s Timesheet

On 11 July 2025, Mr Wibmer asked to leave work as he had 
broken down in tears twice. This request was granted, and 
he was asked by a manager to complete his timesheet before 
leaving. The pair agreed that Mr Wibmer would record the 
hours spent on the various complaints he had been dealing 
with under the heading ‘Meetings’. 

On Mr Wibmer’s timesheet, fifteen hours had been logged 
under ‘Meetings/Other’ with the description that the meetings 
concerned workplace violence and bullying matters. The 
manager approved this timesheet and did not challenge the 
way it was filled out. 

The Investigation’s Findings

On 21 July 2025, FujiFilms DMS provided Mr Wibmer with 
the outcome of their investigation of his Bullying Complaint, 
his Historical Complaint, and his subsequent complaints 
by email. The findings were that his allegations of bullying, 
sexual harassment, lack of procedural fairness, victimisation 
and the allegation that the Managing Director had sent him 
a discouraging email, were rejected and/or unsubstantiated. 

Mr Wibmer’s Misconduct and Disciplinary Process

AI-Assisted Litigant Barred from Unfair Dismissal Remedy
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What does this mean for employers?

This case highlights an emerging challenge for employers 
with the increased use of AI in the workplace. Employees 
are relying on AI tools to assist them in preparing detailed, 
and sometimes discursive, complaints that invoke a broad 
range of workplace rights under various employment-
related legislation. This has lead to an increased volume and 
heightened complexity of complaints from employees. 

Wibmer to uphold his obligations under the Workplace 
Conduct Policy to:

a.	 contribute to a harmonious working environment; 
b.	 at all times conduct himself in a professional manner; 
c.	 act in accordance with FujiFilm DMS culture; and 
d.	 act with the utmost honesty and integrity. 

Mr Wibmer subsequently made an unfair dismissal application 
with the FWC.
 
Decision

Commissioner Sladen found that Mr Wibmer’s dismissal was 
not harsh, unjust or unreasonable. 

Commissioner Sladen accepted FujiFilm DMS’ submission 
that Mr Wibmer was ‘ungovernable’ due to his inappropriate 
communications with his employer, his refusal to respond 
to the allegations directly and honestly, and his refusal to 
accept the outcomes of his complaints. It was accepted that 
his continued employment with FujiFilm DMS was untenable.  

However, the Commissioner did find that FujiFilm DMS never 
informed Mr Wibmer that he was being terminated because 
he was ungovernable. This also meant that Mr Wilber was not 
given an opportunity to respond to this allegation. The letters 
of allegation and show cause only referred to his conduct 
in relation to his timesheets and the Managing Director’s 
phantom email. 

While these procedural failings weighed in favour of a finding 
that Mr Wibmer’s dismissal was harsh, unfair, or unreasonable, 
they were not enough to sway the outcome. 

Commissioner Sladen dismissed Mr Wibmer’s application.

An appeal has been lodged against this decision. 

Mr Wibmer’s Use of AI

Mr Wibmer agreed that he relied on AI to prepare his 
complaints and emails. FujiFilm DMS representatives present 
at his meetings claim that he used ChatGPT on his phone to 
frame his responses.

Commenting on the Applicant’s AI use, Commissioner Sladen 
said that his emails ‘were often needlessly detailed’, ‘written 
in a combative and demanding tone that inappropriate 
for communications in a workplace setting’ and ‘sought 
unnecessary clarifications, diverted attention from the issues 
being addressed, and unreasonably requested voluminous 
irrelevant or unrelated information and documentation’. 

AI-Assisted Litigant Barred from Unfair Dismissal Remedy
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job site with his phone in his hand. Approximately 5 minutes 
later, he returned, still on his phone. The foreman then told 
him to pack up his tools and to go home, before informing the 
owner of SDM Roofing. 

Shortly after, the owner of SDM Roofing emailed Mr Murray 
terminating his employment due to the incident with the 
foreman. This email described the incident as Mr Murray being 
caught hiding in his car or behind his car on his phone when 
he was expected to be working. The email also referenced 
numerous other occasions where Mr Murray was observed 
on his phone.

Mr Murray replied to this email on 7 December, stating 
that he had not been hiding in or behind his car, and that 
he had instead walked to his car to put his pipe gear away 
and was using his phone on his walk back to the job site. He 
highlighted that SDM Roofing had not given him a chance to 
defend himself.

The owner of SDM Roofing then requested to discuss the 
incident with Mr Murray, however, he did not respond to 
this communication, and an unfair dismissal application was 
lodged pursuant to s 394 of the FW Act.

Decision

Commissioner Redford ultimately found that the dismissal 
was consistent with the Code.

Process Matters: How this 
Small Business Defended an 

Unfair Dismissal Claim
Sam Murray v Trustee for SDM Trust [2026] FWC 896

This case considered whether an apprentice was unfairly 
dismissed within the meaning of section 365 of the Fair Work 
Act 2009 (Cth) (FW Act). The employer in this case was a 
small business, therefore the Fair Work Commission (FWC) 
considered their compliance with the Small Business Fair 
Dismissal Code (Code).
 
Facts and Background

On 19 July 2024, Mr Sam Murray began working as an 
Apprentice for SDM Roofing. Originally employed from 19 
July 2024, he was dismissed on 3 December 2025 following 
repeat and excessive mobile phone use at work. 

Mr Murray had been spoken to multiple times throughout 
his employment about his inappropriate phone use at work. 
One occasion early in his employment, this involved a formal 
discussion with his employer. He himself conceded that, over 
the course of his employment, he ‘used his personal mobile 
phone on numerous occasions … in circumstances where he 
shouldn’t have.’ 

On 7 May 2025, Mr Murray was issued with a final warning 
relating to an incident where one of RDM Roofing’s clients had 
observed him on a job site ‘hiding and bludging’ and going on 
his phone ‘over and over again’. SDM Roofing made it clear 
to Mr Murray that if he was caught again, his employment 
would be terminated.
 
On or around 3 December 2025, Mr Murray was directed 
to prepare a chimney for ‘flashing’, and when the foreman 
checked on his progress, he was seen walking away from the 
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What does this mean for employers?

This decision is especially relevant for small business 
employers, as it highlights the importance of compliance with 
the Code as a defence to an unfair dismissal claim. However, 
more broadly, this decision illustrates the value of following 
proper processes for dismissals relating to conduct.

Neither party argued that Mr Murray was summarily 
dismissed, which would have enlivened parts of the Code 
which directly deal with summary dismissal. 

To comply with the Code when terminating Mr Murray, SDM 
Roofing was required to give the Applicant:

1.	 a valid reason as to why his employment may have been 
terminated;

2.	 a warning, verbally or in writing, that there was a risk of 
dismissal if there was no improvement and a reasonable 
chance to respond to it; 

3.	 a reasonable chance to rectify the problem, having 
regard to his response to the warning; and 

4.	 an opportunity to have another person present to assist 
at discussions where dismissal was possible. 

The Commissioner found that the reason given to Mr Murray 
as to why his employment was at risk, and why it was 
ultimately terminated, was a valid one. The evidence was 
clear to substantiate SDM Roofing’s allegation that Mr Murray 
had throughout his employment used his mobile phone when 
he should have been working. 

At the FWC hearing, Mr Murray conceded that he had received 
a warning about the risk of dismissal and confirmed that he 
had been given an opportunity to respond to that warning. 
He also conceded that he had been given a reasonable 
opportunity to correct his behaviour. On these points, the 
Commissioner found that SDM Roofing had been compliant 
with the Code.

However, Commissioner Redford acknowledged that the 
termination was ‘a less than satisfactory way’ to end Mr 
Murray’s employment and that while there was an attempt 
by RDM Roofing to rectify this by proposing a discussion 
of the incident, this proposal came too late. However, 
Commissioner Redford found that this procedural defect did 
not alter the fact that Mr Murray had been given a reasonable 
chance to rectify his conduct. 

Mr Murray argued that the termination was unfair because 
he was not offered an opportunity to have another person 
assist and may not have known that he had this entitlement. 
However, Commissioner Redford found that RDM Roofing 
was not obliged to actively facilitate or arrange a support 
person. Therefore, these circumstances did not mean that 
RDM Roofing had not complied with the Code. 

In finding the dismissal consistent with the Code, the 
Commissioner dismissed Mr Murray’s unfair dismissal 
application.
 

Process Matters: How this Small Business Defended an Unfair Dismissal Claim
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Federal Inquiry into the National 
Employment Standards

Summary of Key Submissions

In the June edition of the Advisor, we notified clients that the National Employment Standards (NES) in the Fair Work Act 2009 (Cth) 
(FW Act) were being reviewed as part of a federal inquiry by the House of Representatives Standing Committee on Employment, 
Workplace Relations, Skills and Training (Committee).

Since then, the Committee has been accepting submissions from relevant parties on proposed changes to the NES minimum 
entitlements and conditions. Key stakeholders have made submissions, including the Australian Nursing and Midwifery Federation 
(ANMF), the Australian Services Union (ASU), the Australian Council of Trade Unions (ACTU), and the National Tertiary Education 
Union (NTEU). 
In the tables below, we have summarised the unions’ submissions on amendments to existing NES entitlements and their proposed 
new entitlements. 

Annual Leave Quantum

Currently, permanent employees are entitled to 4 weeks of annual leave, with 5 weeks available for shiftworkers.

The unions’ submissions on this entitlement are as follows:

ANMF ASU ACTU NTEU
Proposes an increase to 5 weeks 
of paid leave, with 6 weeks for 
shiftworkers.

Proposes an increase to 5 weeks 
of paid leave, with 6 weeks for 
shiftworkers.

Proposes an increase to 5 weeks 
of paid leave, with 6 weeks for 
shiftworkers.

Supports submissions by the 
ACTU and affiliated unions.

Shiftworker Definition

Currently under section 87(3) of the FW Act, an award/enterprise agreement employee will be a shiftworker where that employee:

(i)	 is employed in an enterprise in which shifts are continuously rostered 24 hours a day for 7 days a week; and
(ii)	 is regularly rostered to work those shifts; and
(iii)	 regularly works on Sundays and public holidays.
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The unions’ submissions on this matter relate only to the definition of a shiftworker under the NES and not to any definition which 
may be in a modern award or enterprise agreement. 

The unions’ submissions on this matter are as follows:

ANMF ACTU ASU & NTEU
Proposes a change to the shiftworker defini-
tion, as follows: 

A shiftworker is an employee:

1.	 whose ordinary hours of work are not 
limited to, or limited within, 6:00am to 
6:00pm Monday to Friday; or

2.	 who is defined as a shiftworker by a 
modern award or enterprise agreement 
that covers them. 

Proposes a change to the shiftworker defini-
tion, as follows:

An employee is a shiftworker if:

a.	 the employee works hours classified as 
shiftwork under the modern award they 
are covered by; and

b.	 the employee: 
i.	 iregularly works on Sundays and 

public holidays – ‘regularly’ means at 
least half of the Sundays and public 
holidays in the year (31 based on 26 
Sundays + 5 public holidays); or 

ii.	 is a permanent night shift employee; 
or 

iii.	 works a compressed roster for at 
least 40% of the year working every 
Sunday and public holiday within 
that roster.

Supports and adopts recommendations ad-
vanced by the ACTU.

Personal/Carer’s Leave – Quantum and Access

Currently, permanent employees are entitled to 10 days of paid personal/carer’s leave.

The unions’ submissions on this matter are as follows:

ANMF ACTU ASU & NTEU
Proposes two alternate proposals:

1.	 increasing the leave quantum AND ex-
panding access to include for the purpose 
of attending appointments to maintain 
good health; OR

2.	 including a new paid leave entitlement to 
allow employees to attend medical and 
other healthcare appointments without 
fitness for work being a prerequisite. 

Proposes an additional standalone pool of 
leave for caring purposes.

Proposes extending entitlement to cover 
broader circumstances and carer responsibil-
ities.

Supports and adopts recommendations ad-
vanced by the ACTU.

Federal Inquiry into the National Employment Standards
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Reproductive Health Leave

Currently, there is no entitlement to paid or unpaid reproductive health leave. 

The unions’ submissions are as follows: 

ANMF ASU ACTU NTEU
Proposes new entitlement of 10 
days paid reproductive health 
leave to attend to reproductive 
health matters and to take preven-
tative healthcare measures.

Proposes new entitlement of 10 
days paid reproductive health 
leave.

Proposes new universal entitle-
ment to 10 days paid reproduc-
tive health leave which can be 
accessed to address reproductive 
health issues that impact their ca-
pacity to work, or to take preventa-
tive measures.

Proposes a new entitlement of 12 
days paid reproductive leave for 
purposes including but not limited 
to:

a.	 any condition or illness relat-
ing to the productive system 
including endometriosis, 
menopause, dysmenorrhea, 
vasectomy, or any other 
experience of pain or discom-
fort or associated symptoms 
relating to the reproductive 
system; and

b.	 any condition relating to In 
Vitro Fertilisation and other 
forms of assisted reproduc-
tive health services.

Long Service Leave

Currently, long service leave conditions and entitlements are governed by separate State-based legislation or an applicable pre-
reform Award. This means that conditions and entitlements vary based on jurisdiction and by occupation and/or industry.

ANMF ACTU ASU & NTEU
Calls for a national uniform minimum standard 
for long service leave.

Calls for a national uniform minimum standard 
for long service leave.

Supports and adopts recommendations 
advanced by the ACTU.

Cultural Leave

Currently, there is no entitlement to paid or unpaid cultural leave. 

The unions’ submissions for cultural leave are as follows:

ANMF ASU ACTU NTEU
Proposes new cultural leave 
entitlement, available to Aborig-
inal and Torres Strait Islander 
employees.

Supports and adopts recommen-
dations advanced by the ACTU.

Proposes new cultural leave 
entitlement, available to Aborig-
inal and Torres Strait Islander 
employees. 

Proposes new entitlement to 10 
paid days per calendar year and 
10 unpaid days per calendar year 
for Aboriginal and Torres Strait Is-
lander employees for the purpose 
of fulfilling cultural obligations.

Federal Inquiry into the National Employment Standards
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Leave Rate of Pay

Currently, the only paid leave that is paid to employees at their full rate of pay is Family and Domestic Violence leave.

The unions’ submissions on this are as follows:

ANMF ACTU ASU & NTEU
Proposes to amend annual leave, paid per-
sonal / carer’s leave, compassionate leave, 
jury service pay, and paid no safe job leave 
entitlements to be paid at an employee’s full 
rate of pay (inclusive of penalty rates, bonus-
es, loadings, allowances and other separately 
identifiable amounts).

Proposes to amend paid personal / carer’s 
leave entitlements to be paid at an employ-
ee’s full rate of pay (inclusive of penalty rates, 
bonuses, loadings, allowances and other 
separately identifiable amounts). 

Supports and adopts recommendations 
advanced by the ACTU.

Roster

Currently, there are no provisions that prescribe rostering practices.

The unions’ submissions on this are as follows:

ANMF ASU ACTU NTEU
Calls for the insertion of a national 
benchmark for fair rostering 
practices. 

The proposed clause states ‘An 
employer must provide an employ-
ee (other than a casual employee) 
predictable hours of work.’ The 
proposed clause includes four 
factors to be considered in deter-
mining whether hours of work are 
predictable.

Calls for the insertion of a national 
benchmark for fair rostering 
practices. 

The proposed clause states ‘An 
employer must provide an employ-
ee (other than a casual employee) 
predictable hours of work.’ The 
proposed clause includes four 
factors to be considered in deter-
mining whether hours of work are 
predictable.

Calls for the insertion of a national 
benchmark for fair rostering 
practices. 

The proposed clause states ‘An 
employer must provide an employ-
ee (other than a casual employee) 
predictable hours of work.’ The 
proposed clause includes four 
factors to be considered in deter-
mining whether hours of work are 
predictable.

Supports submissions by the 
ACTU and affiliated unions.
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SIAG’s National Advisory Service
 

If you have any questions about this edition of The Advisor, 
or if you have any employment related enquiries, you can 

contact our National Advisory Service on 

1300 SIAG HR (1300 742 447) 

between 8:30am and 5:30pm (AEST).
 

Our advisors can assist with a wide range of employment 
and industrial relations issues and other aspects of human 

resources management.


